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By Mark Thompson

Everyone in New Mexico knows about the “boot heel,” that 
odd-shaped portion in the southwest corner of the state which 

was added to New Mexico Territory in 1854 with the ratification 
of the Gadsden Treaty between the U.S. and Mexico. Looking at 
maps of the early territorial period, many might wonder about 
that strange lump on top of the northeast corner. From 1850 to 
1860 it was part of Taos County, and perhaps it should have been 
named Los Altos de Taos, “Taos Heights.” When the U.S. Congress 
debated whether or not to leave it in New Mexico, it was dubbed 
“the notch,” implying that it would be “cut” from another territory. 

Although obviously it included 
Santa Fe and had a southern 
boundary west of the Rio Grande 
River determined by the Treaty of 
Guadalupe Hidalgo in 1848, the 
Territory of New Mexico was an 
arbitrary creation of Congress in 
1850. It was bordered by the State 
of California on the west and the 
Territory of Utah on the north, 
both created by Congress on the 
same day as the New Mexico Ter-
ritory. As part of the New Mexico 
statute, Congress finally created 
boundaries for the State of Texas, 
a task it had avoided when it 
annexed the Republic of Texas 
and made it a state in 1845.1 The 
eastern border of Utah was “the 
summit of the Rocky Mountains,” 
(the Continental Divide?) leaving 
the east side of the mountains mostly unorganized, with the excep-
tion of that portion between the 37th and 38th parallels stretching 
east to the 103rd meridian west of Greenwich. The creation of this 
portion was also politically arbitrary, but at least it had a cultural 
connection to New Mexico and it remained in New Mexico until 
Feb. 28, 1861.2 

With a term ending March 3, 1861, the New Mexico (non-voting) 
delegate to the U.S. House of Representatives during the debate 
over the future of the “Taos Heights” was Miguel Antonio Otero 
primero. He, like his grandson, practiced law in New Mexico. The 
Oteros, including the Manuel Otero branch and all of their respec-
tive in-laws, could be named, I believe, the premier New Mexico 
family of the century, 1851–1950.

What may not have been fully appreciated by New Mexicans is how 
much the “politics of slavery” dominated the discussion of western 
territories and states from 1850 through 1861. Senator Stephen A. 
Douglas of Illinois engineered the 1850 “compromise” by persuad-
ing the Congress that by finally recognizing Texas as a de facto slave 
state, admitting California as a “free state” and allowing the residents 
of Utah and New Mexico to eventually chose to be slave or free, 
everything was in balance. Douglas, the powerful chairman of the 
Committee on Territories, had trouble in 1854 persuading Congress 
that Kansas and Nebraska should also get a vote to be free or slave. 

In 1860, he was nominated for president by the northern Democrats 
and lost in the three-way race to the Republican Abraham Lincoln. 
Although Douglas continued as a U.S. senator, Senator James S. 
Green of Missouri assumed the chairmanship of the Committee on 
Territories in the 36th Congress (1859-61). It was left to Green to 
play the lead role in the next chapter—statehood for Kansas and 
three new territories, Nevada, Dakota and Colorado. 

On April 3, 1860, Senator Green reported S. 366, an act to “pro-
vide for a temporary government for the Territory of Colorado.” 
Even more than New Mexico, Colorado was cut from “whole 

cloth” by Congress. For example, 
the proposed name changed with 
amendments over the next 11 
months, first to “Jefferson,” then 
to “Idaho” and finally back to 
“Colorado.”3 The proposal of 
Senator Green and the Committee 
on Territories created an eastern 
border for “Colorado” by using 
the 102nd meridian to take into 
account the pending proposal for 
Kansas statehood. The proposed 
northern boundary was the 43rd 
parallel, taking in part of what 
eventually became Nebraska and 
Wyoming. The western boundary 
was proposed as the 108th merid-
ian, which would have left the 
Grand Junction area, for example, 
in Utah. The southern boundary 
was ambiguous, in my opinion, 

being described as “the northern boundary line” of New Mexico, 
“thence east” to the intersection with the “southwestern boundary 
line of the Territory of Kansas; thence south and east” to the 102nd 
meridian. I think they were trying to include the notch in New 
Mexico, but I would argue that the intent of the committee was 
not clear. 

As usual for that time, the Congress met in a “lame duck” session af-
ter the 1860 election. James Green and Miguel Otero were included 
among those who would retire at the end of the session. Neverthe-
less, again following history, the Congress would try to solve some 
big problems before the new president and Congress came in on 
March 4. In January Congress passed the Kansas statehood bill and 
it was signed by the president on Jan. 29, 1861. Creating the State 
of Kansas “locked in” an eastern boundary for Jefferson Territory 
at the 25th degree of longitude west of Washington D.C., i.e., just 
west of 102 W. of Greenwich. The next day, Jan. 30, 1861, the 
Senate amended S.366 again to change the name from “Jefferson” 
to “Idaho.” Who said legislation was like making sausage?

On Feb. 4 Senator Green proposed three amendments to S. 366, 
hoping to get a vote on final passage of the bill as amended. One was 
a “technical amendment” regarding ad valorem property taxation. 
Another was a change of the name from “Idaho” to “Colorado.” 
Two boundary changes were considered as only one amendment, 

Don Miguel Antonio Otero and the New Mexico Notch
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The New Mexico Constitution Meets 
        the “Facts On The Ground”
By Mark Thompson

 The next time you are heading up U.S. 84 to Chromo, Colorado, 
stop at the state line and with your trusty GPS see what it says for 
the degree of latitude north of the Equator. Then compare that 
with the “legal description” in Article I of the pocket edition of the 
Constitution of the State of New Mexico, which you always carry for 
the purpose of instantly settling disputes. Or perhaps when you 
are heading for Texline, Texas, on U.S. 87, stop at the state line 
to compare your GPS reading of the meridian, i.e. the degrees of 
longitude west of Greenwich, England, with the Constitution’s legal 
description of the eastern border. What gives?

The delegates to the Constitutional Convention of 1910 did not 
make up the state boundaries out of “whole cloth.” Each of the 
eight boundary lines described in the Constitution came from 
preexisting legal documents: (1) the “Organic Act” establishing 
the Territory of New Mexico in 1850;1 (2) the “Gadsden Treaty” 
signed December 30, 1853; (3) the act creating the temporary 
government for the Territory of Colorado;2 and, (4) the act provid-
ing for the temporary government 
of the Territory of Arizona.3 Half 
of these borders present interesting 
problems for the “casual” reader of 
the Constitution. 

Section one of the Organic Act 
reflects the compromise whereby 
Texas gave up its claim of territory 
from the 103rd meridian to the 
Rio Grande River for a $10 million 
bond issued by the United States. 
Section two then used the 103rd 
as the eastern boundary of New 
Mexico, from, at that time, the 
32nd to the 38th parallel north 
of the Equator. But the so-called 
“Clark Survey” of 1859 deviated 
from the 103rd at the southwest 
corner of what is now the Okla-
homa panhandle, resulting in the boundary moving west and a loss 
of approximately 600,000 acres to Texas.4

To add insult to injury, Congress passed Senate Joint Resolution 
124 on Feb. 16, 1911, three months after the adjournment of the 
New Mexico Constitutional Convention, declaring that the Clark 
Survey was conclusive and settled the boundary. Eight months after 
ratification of the proposed constitution by the voters, Congress 
adopted the act admitting New Mexico to statehood with a declara-
tion that “admission shall be subject to the terms and conditions” 
of the February resolution.5 It would now take an amendment to 
Article One to change the legal description, but it has long been 
argued that the “subject to” clause was an unlawful condition of 
admission.6 

That part of the southern boundary in the Organic Act using 32° 
N was part of the Texas compromise and it went west to the “main 
channel” of the Rio Grande. From there, however, it was a guessing 
game, the result of the mess created by the Treaty of Guadalupe 
Hidalgo, a whole other story. One result of the Gadsden Treaty was 
to set a point in the river at 31° 47´ N and then extend the boundary 
west from that point.7 But that meant following the channel from 
those two parallels and, surprise, the river changed course. The solu-
tion, expressed in the Constitution, was to modify the description 
to use the main channel “as it existed” on Sept. 9, 1850, the date 
of adoption of the Organic Act. It eventually took a survey ordered 
by the U.S. Supreme Court to settle that ambiguity.8

On its face, the northern boundary with Colorado should be 
“straightforward.” New Mexico lost some territory with the creation 
of the territory of Colorado in 1861, but the entire boundary was 
set at 37° N from east to west, the boundary incorporated into 
the constitutional legal description. Alas, the so-called “Darling 

Survey” of 1868 created a line 
south of that parallel from roughly 
a point east of where State Road 551 
(Union County) crosses the border 
to a point about five miles west 
of U.S. 84 in Rio Arriba County. 
Congress and the President could 
never seem to agree on a solution 
to the problem, and when it finally 
got to the U.S. Supreme Court, the 
court held that New Mexico had 
acquiesced in the survey.9 Thus the 
actual boundary on the north does 
not follow the legal description in 
the Constitution.

The western boundary set by the 
statute creating the Arizona Terri-
tory in 1863 is not “wrong” but, 
of course, it requires yet another 

history lesson. The boundary, incorporated into the constitutional 
legal description, is set at the “thirty-second meridian of longitude 
west from Washington.” Before the 1894 agreement which recog-
nized Greenwich, every nation worth its salt thought the 0 meridian 
should run through its own capital, and the United States was no 
exception. Why the Constitutional Convention did not just use 
109° 2´ 12” West of Greenwich in 1910 is not known, but clearly 
that was the least of the problems the convention had when creating 
a legal description for New Mexico.    

In its 1925 opinion, the U.S. Supreme Court does not indicate the 
amount of the territory lost to Colorado, but does say that it was 
a “large strip” and included, after Colorado had exercised control, 

Map 32, “Division of New Mexico,” from the Historical Atlas of 
New Mexico, by Warren A. Beck and Ynez Haase, © 1969 by the 
University of Oklahoma Press. Reprinted with permission.
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but they obviously could have been split into two amendments. One 
provision created the final western boundary as the 32nd meridian 
west of Washington D.C.; i.e., just west of the 109th meridian. The 
second provision made it clear that the southern boundary would 
be the 37th parallel; i.e., the notch was to go to Colorado. All of 
the amendments passed and the bill passed upon the third reading, 
all by voice vote without the yeas and nays, a “recorded” vote of 
the senators.4

In presenting his final version, Senator Green acknowledged that 
the delegate from New Mexico (Otero) had made the argument 
to the committee that residents of the notch were “homogeneous” 
with and should stay a part of New Mexico. Green argued that 
that result would be only a “temporary accommodation” and that 
Congress should act for “the permanent good of the [Colorado] 
Territory.” Then, on Feb. 6, 1861, the senator from Illinois, Stephen 
A. Douglas, returned to the stage (cue the Wagnerian music) to 
argue that the passage of S. 366 should be reconsidered and the 
notch restored to New Mexico! Douglas agreed with Otero’s posi-
tion, adding that it was consistent with the Treaty of Guadalupe 
Hidalgo, but then added that keeping the notch in New Mexico 
avoided “raising the slavery question.” Historians have argued for 
some time about whether or not Douglas was racist and favored 
slavery. The debate over the New Mexico notch probably adds fuel 
to that debate for one cannot be certain of Douglas’ intent from just 
reading the Congressional Globe for that day. Only 40 senators were 
present for the vote, and the motion to reconsider failed, 30 to 10.

The action then shifted to the House on Feb. 18, 1861, where 
Representative G. A. Grow of Pennsylvania, who would become 
speaker in the next Congress, carried the Senate bill. As a nonvoting 
delegate, Otero had the right to participate in the debate and made 
an impassioned speech elaborating on the cultural themes and the 
intent of the Treaty of Guadalupe Hidalgo, if also exaggerating by 
declaring that 7,000 New Mexican lived in the notch. Grow, also a 
lawyer, disputed the population figure and pointed out that under 
the treaty it was the responsibility of the United States to ensure 
the rights of persons who chose to stay after the jurisdiction of 
Mexico had ended, not the territories or states. With the exception 
of an amendment striking out a provision providing for court 
jurisdiction in a dispute over title to slaves, the bill passed without 
amendments and was returned to the Senate which concurred in 
the slavery amendment on Feb. 26. The bill was signed by President 
James Buchanan on Feb. 28, 1861, and the Territory of Colorado 
came into existence.

Miguel Otero’s speech on the floor of the House of Representatives 
on Feb. 18, 1861, was not only his “swan (lame duck?) song,” but 
it probably contributed to the end of his political career. In arguing 
for retention of the notch in New Mexico, Otero uttered what he 
may have considered a “throw-away line” by indicating that “if this 
Union remains,” the people of the notch would be back in the next 
session of Congress seeking to return to New Mexico. Only three 
days before, on Feb. 15, 1861, Otero had apparently written a letter 

suggesting that the people of New Mexico would favor the rebellion 
by the slave states.5 Although he never acted on any supposed affinity 
for the seceding states, his February words had consequences. On 
July 8, 1861, President Lincoln nominated Otero to be secretary 
of the territory, with a Sept. 1 effective date. On July 19, 1861, the 
Senate, by a vote of 23 against and 14 in favor, refused to confirm 
his appointment. On July 22 Lincoln nominated James H. Holmes 
and Holmes was confirmed as New Mexico secretary on July 26, 
1861.6 Although he made a losing attempt at a political comeback 
in 1880, Don Miguel’s political career had ended.

Don’t weep for Otero, New Mexico; he had the strength of character 
to move on from the law and politics to 20 years as a successful 
businessman He began a mercantile business that followed the 
development of the railroad from Kansas to Las Vegas, New Mexico, 
and upon settling there was a founder of the San Miguel County 
National Bank. He is credited with founding Otero, later named La 
Junta, Colorado, and the county in which it is located was eventu-
ally named Otero, the only county in that state named for a New 
Mexican. La Junta is just south of the 38th parallel and west of the 
103rd meridian, within the New Mexico notch!

Endnotes
	 1 I have written about these developments in essays “printed” 
on the website of the New Mexico State Historian under the titles 
“Lafayette Head: The Politician Who Bridged the 37th Parallel,” 
and “The State of Texas, 1845-1850.” See also the excellent essays 
on the boundary history by surveyor Fred Roeder of Tularosa, New 
Mexico, found on the American Surveyor website, www.amerisurv.
com.
	 2 It may be tempting to call this “The San Luis Valley,” but it also 
includes the area east of the Sangre de Christo Mountains, includ-
ing Trinidad and Walsenburg as well as the headwaters of the Rio 
Grande in the San Juan Mountains. It should also be noted that 
in 1860, the New Mexico territorial legislature put everything east 
of the Sangre de Christos in Mora County. It does not appear that 
Mora had exercised much control over the area by Feb. 28, 1861.
	 3The name “Jefferson” was used by a group of Denver area resi-
dents who, in blatant ignorance or violation of U.S. law, declared 
themselves “Jefferson Territory.” Most often during debates, the 
legislators in Congress used the term “Pike’s Peak” to identify the 
general area under consideration.
	 4The actual votes are easier to follow in the Senate Journal, Feb. 
4, 1861, but to get the “flavor” of the debate, one must look at the 
Congressional Globe, beginning at p. 728 of the volume for the Third 
Session of the 36th Congress.
	 5Ralph Emerson Twitchell, The Leading Facts of New Mexican 
History (Santa Fe: The Sunstone Press, 2007 facsimile edition of the 
1912 edition), Vol. II, p. 357, n. 281.
	 6It is unclear from Lincoln’s nomination message of July 8, but 
the president apparently made a recess appointment of Otero as 
territory secretary before that date and his name does appear in the 
official New Mexico Blue Book, 1882, as secretary of the territory in 
1861.
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