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A s everyone knows, the great Justice Gene E. Franchini
retired at the end of 2002. His heart, soul, intellect and sense of
humor will be missed by all of us lucky enough to practice before
him. The Justice and | visited the day after the 2002 elections,
and, as you will see, he had a few things on his mind.

Rogoff: 1t’sNovember 6th, theday after theelections. What do
you think about political advertisementsinjudicial races?

Franchini: Y ou haveto be extremely careful if you’ re running for
judicial office. According to the code, there is not alot you can
say about judges, about your opponent, or anything else in the
system. This is supposed to be the least political of all the three
branches of government. Not completely free of politics because
how you get there and how you stay there has a lot to do with
politics but it’ s still the most apolitical branch of government.

So when organizations like-and | don’t mean to single these
out in a derogatory manner—but people who have agendas like
Mothers Against Drunk Driving, Court Watchers, Better
Government, the League of Woman Voters, plaintiff’s lawyers,
defense lawyers, prosecutors, and criminal defense lawyers start
grading judges based upon the decisions they have made, rather
than whether or not they are doing their job honestly and with
integrity, then you've got a problem. | was particularly offended
by some of the political advertisements that indicated without
saying it that judges should be crimefighters or arms of the police
department or arms of the prosecution bar or the defense bar.
Because that indicates to me that you' re talking about electing or
selecting an individual who has aready made up his or her mind
about the merits of a case before they even hear any evidence, and
that' s offensiveto me. It's offensive to me because I'm ajudge, but
also because I’'m afraid that alot of people actually believe that.

Rogoff: When you used torunin elections, what kind of things
did you say duringyour campaign?

Franchini: | never said anything positively or negatively about
my opponent. | talked about thejudiciary, what thejob was about,
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what needed to be done, the slowness in deciding cases, the
congestion of court dockets and the administration of the courts.
| also talked about educating the public in amore informative way
about what judges are and what judges do and how important that
is to society. Because if judges and courts become just another
rubber stamp for the state, you no longer have separation of
powers and you no longer have checks and balances.

What other job in the world can you get where they start
calling you “The Honorable” whether you are or you aren’'t or
have areputation for it or not? Where else can you get a position
where when you are referred to as“ Y our Honor,” or “Judge,” or,
when you'rein this position, “Justice.” Soit’s pretty heady stuff,
so heady that some people can’t handleit. If ajudge or ajustice
does not examine hisor her conscience at least on amonthly basis,
you can get caught up in this position. When you do, then you
become willing to say anything, or do anything to get the job and
then keep it. If that happens, | begin to wonder at that point
whether the job’ sworth having in thefirst place. That’sthething
that disturbs me about politicizing the courts.

| thought we were doing pretty well. | thought we were, at
least in New Mexico, changing that around so people thought,
“You know, these people aren't deciding this on political basis,
but they’ re deciding this on a system that has been used for years,
on cases that have gone before.” Then along comes Gore v. Bush
and just blowsall of that. Wewent from anot-so-good mark of 72
percent or 73 percent of the people believing that the decisions of
the courts were based on politics to something in the
neighborhood of 83 percent in a matter of just months and even
weeks. That’s disturbing. If you think about it, there are alot of
things that have an influence upon how a judge looks at the law,
interprets the law, decides cases-how he or she is raised, what
kind of an environment he or she comes from, how he or sheis
educated, what religion they belong to. All kinds of factors have
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Justice Gene E. Franchini
(continued from page 1)

Recently retired New Mexico Supreme Court Justice Gene E.
Franchini reflects on the profession while viewing old photos
at the Sate Bar Center.

an influence on the way an individual acts and reacts in a legal
setting.

Rogoff: When | hear you talk about this, | think about the
commentsyou madetothenew lawyer safew weeksago.

Franchini: Thefirst timethat | spoke on that subject was about 16
days after September 11, and | was concerned then, and I’'m even
more concerned now. |If asociety becomesfearful enough, fearful
for their safety, the safety of their family, the safety of their
children, the safety of their state, community, nation, then that
kind of a society will do anything, say anything, and accept
anything that makes them feel more secure. And that leads to
giving up some hard-earned constitutional rights that don’t seem
to be important enough to fight for or preserve. Feeling more
secure is what's important to these people. In this atmosphere,
people with pure hearts who really love the country will propose
laws and programs that not only depreciate the value of our
congtitutional rights, but actually serveto eliminatethem. They're
al saying, “ Thisistemporary.” When thisterror isover, whenthis
“war onterrorism,” which you know aswell as| doisnotawar, “is
over, we'll get these back.”

When | was 6 years old | was listening to one of President
Roosevelt’s fireside chats. He wasn't talking about the
Constitution or constitutional rights, he was talking about income
tax, and he wastalking to those people who were self-employed in
the country in the dark days of 1942-43. Then, people who were
self-employed paid their taxeson April 15. The President said this
war-that’s the key word-this “war is costing a lot of money and
we need our cash flow to be increased, therefore I’'m proposing a
law that, on atemporary basis, self-employed peoplewill pay their
income tax quarterly. Other people have their taxes withheld so
you are going to have to estimate how much you’ re going to make
and pay your income tax quarterly. But don’t worry about it
because as soon as this war is over, we will go back to the old

way.” Thisis now 2002 and the self employed are still paying
quarterly returns. The point I’'m making is that once you give up
any rights or they’re taken away from you, you never get them
back. You just don't.

Rogoff: What did you want tobewhen you wer eakid, and when
didyou decideyouwanted tobealawyer?

Franchini: You're never going to believe this. | have never
wanted to be anything else but a lawyer and | don’t know when
that happened or why it happened. | used to like talking. | know
that’ s hard for you to believe. | used to like thinking, reading and
arguing. It was just something | always knew | was going to do
and that’s how it happened. | was in high school from 1949 to
1953, and there wasn’t a lot going on in Albuquerque in those
days. There were four theaters, you saw four movies, and then
there was nothing else to do.

So | used to go down and watch trial lawyerstry casesin the
Bernalillo County Courthouse and there was some great ones.
WilliamKeleher, thedaddy of al theKelehers, A.H. McCloud, Jim
Paulantis, Judge Johnson—there were so many. They were just
great trial lawyers and they put on ashow. They redly did. They
were forceful speakers and very entertaining. It was just like a
theater. | used to do that and once it gets in your blood, you're
never going to get rid of it.

Rogoff: Y ouwent tohigh school in Albuquerque?

Franchini: Yes. | went to St. Mary’s Grade School and High
School beginning in 1941 when thewar started. | went all theway
through grade school, junior high and high school at St. Mary’s
down on Sixth Street. When | got out of high school | had a
scholarshipto Loyolaof the South, inNew Orleans, La. | wasthere
on acombined business and law program which wasthree years of
business and then three years of law. Then you got two degrees,
onein businessand oneinlaw. I’'m such abright guy that it took
me two years to figure out that Loyola of the South was the only
law school in the country that was still teaching the Napoleonic
Code. So after two years | figured that I'd better do something
else. | cameback home and went to the University of New Mexico
my junior and senior year and got my first degree which | needed
to go on to law school at Georgetown in Washington, D.C. | went
to Georgetown and after | finished there after threeyears| returned
here and took the bar. Dick Ransom and | went to law school at
Georgetown at the sametime.

Rogoff: What happenedthen?

Franchini: | went into practice with a small firm, with Rolando
Matteucci and Avelino Gutierrez. This doesn’t happen anymore
but they changed the name to Matteucci, Gutierrez and Franchini.
We were trial lawyers, we tried mainly personal injury cases and
also some criminal cases. | started practicing with them on
September 1, 1960, and, as | recall, on September 16, 1960, our
senior partner, Rolando Matteucci, had a massive stroke which
completely incapacitated him for the better part of ayear. In that
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year, right out of law school, Avelino and | tried seven or eight
major jury trials, al of which went to the Supreme Court. We had
no Court of Appealsin those days. | tried more cases in the first
two-and-a-half to threeyearsin my lifeasalawyer, bothinthetrial
court and inthiscourt, than | tried inthe next 15. It wasahard way
toget alot of experienceinahurry. Simultaneously, your initiation
into the federal system was to go over there every Friday for a
year. You would beassigned criminal casesto try and you would
try them. Thiswas probono. Therewasno public defender. Sol’ll
bet you in the first two years of my career | actualy tried to
completion maybe 14 or 15jury trials.

Rogoff: Didyouloveit likeyou thought youwould?

Franchini: Oh, yes. | lovedit. The next big turning point camein
1968 when Reyes Lopez Tijerinawas accused of shooting up the
courthouse in Tierra Amarilla.  The newspapers and the news
media started making a big to do about it. It was called the
“Insurrectionin New Mexico.” To make along story short, | was
appointed to defend him, but for all practical purposes hewas his
own lawyer. They charged this man with 54 counts, including
capital kidnapping. In 1968, if you kidnapped a person and during
the course of the kidnapping you injured them to such an extent
that they could die from the injuries the defendant inflicted upon
them, the defendant could get the death penalty. They charged
him with 54 counts and Judge Paul Larrazolo wasthe judge. Mr.
[Alfonso] Sanchez wasthe D.A. in the First District, and Alfonso
appointed two special counsel to prosecute. One of them was Jack
Loveand the other wasMr. Gonzalesfrom herein SantaFe. Judge
Larrazolo caled us in and said to the prosecution, “We're not
going to try seven defendants for 350 countstotal. We' regoing to
try Reyes Tijerinafirst and you're going to pick three charges and
throw out the other 51 charges.” Thingsweredifferent in those days.

So they went out and picked the only three charges that |
knew they couldn’'t prove. Out of 54 to pick the only three that
they couldn’t provewasreally astonishing to me. Inthemeantime,
wehad all of theselawyers, political lawyers, coming from all over
the country coming in to defend Tijerinafor free. One of them was
thefamouslawyer from Chicago, William Kunstler.

| stood up and said, “Judge Larrazolo, if you're going to let
these lawyers come in and defend this defendant, you don’'t need
me. Hethrew themall out. Sowhenthe D.A. comesin with these
three charges | was the only one of the defense lawyersthat could
speak Spanish. | told Mr. Tijerina, “ Tell them you want to be your
own lawyer and I'll stay here and help you through the trial. Tell
them you want to be your own lawyer.” So he says, “| want to be
my own lawyer.” And | said, “Judge, he has the right to that.”
These other lawyers were blowing their top because this was the
opportunity of a lifetime. This was national media, national
newspaper coverage. So thejudge okaysit and we pick ajury and
wetry the case. To makealong story short, the case was six weeks
long, which at that timewasthe longest criminal caseinthe history
of the state, and the jury came in less than four hours and
acquitted him on al counts. He was acquitted because of a
language thing.

What happened is that they arrested various Hispanics who
were having a party at Navajo Canyon up toward Tierra Amarilla
and they wereraising all kindsof hell. | remember they shot adeer
and some Forest Service people came by to try to stop it. Finally,
they were arrested for unlawful assembly, inciting ariot, and some
other charges. The arraignment was set in T.A. Judge
Scarborough from Santa Fe goes up there for the arraignment. He
comes out on the bench, takes two guns out of his holsters and
puts them on the desk. All hell breaksloose. There were lots of
people there to see this arraignment, and Reyes Tijerina’s
daughter and her boyfriend camein. They’ re with another fellow
who’slike their bodyguard who's also armed. People were armed
in the courthouse in those days. A state policeman makes a move
that they thought was an attempt to draw his gun and the
bodyguard shoots the policeman in the leg. Now everyone is
going crazy. The daughter runs out and goesto get her Dad who's
in a house about two blocks away and says, “Daddy, daddy,
they’re killing our people.” Everybody starts shooting guns and
they’re herding people around. They take these four or five
defendantsthat are being arraigned and they take them away from
thejailer. They openthejail door real quick and they hit thisjailer
onthe head, and made acut over hiseye. Thenthey took him from
there to the county commission room and thiswasthe basisfor the
capital kidnapping charge. The prosecution got a doctor from
Chama who testified that the jailer could have died from this
wound. That was the basis for the charge of capital kidnapping.

Reyes comes to the courthouse and there are guns shooting
off. The sheriff isliterally jumping out the window of his office.
There are bullet holes all over the place. Thank God, nobody is
hurt. And in comes Reyes Tijerina and he walks into the clerk’s
office and says in Spanish a phrase which I’ll repeat in a minute.
The witness for the prosecution is a young girl working in the
clerk’s office and the D.A. asks, “What did he say?” And the
young girl said, “He said, ‘acaben con todos estos’” ” Which
trandates to “away with these people - waste these people.”
Acaben con todo estos.

Reyes knows the facts better than anybody and gets up and
asks, “My dear, did | say ‘acaben con todos estos' or did | say
‘acaben con todos esto’” which means “cut this out, stop this.”
She says, “1 don’'t remember.” And I’ m thinking thank you God,
thank you. That’swhat really turned this case around because the
publicity against Reyes Tijerinawas so strong. After the verdict,
when we walked out of the courthouse, | remember somebody
driving by and yelling, “We're going to get you for this.”

That night they invited me to their Allianza Headquarters
which was down on Third Street, across from the park, for aparty,
but I had somewhere elseto go. Some crazy that night got abomb,
molotov cocktail, and drives by the place to throw it into the
building. Thisisin December anditisacold evening. The crazy
forgetsto roll down thewindow of hiscar and succeedsin blowing
off hisarm. That’'show wild thiswas.

continued on page 4

Appellate News ... Newsletter of the Appellate Practice Section of the State Bar of New Mexico - Page 3



Justice Gene E. Franchini
(continued from page 4)

Rogoff: At some point you decided you wanted to leave that
and become a judge.

Franchini: | don’'t know whether | ever really decided that but I’ll
tell you about it. It's never happened to me before and it’s never
happened to me since, but when | turned 40 yearsold | went into a
funk, Bruce. That had never happened to me before, and | felt
useless and that | hadn’t accomplished anything at the ripe old
age of 40. |'d already argued a case before the Supreme Court of
the United States, Morton v. Mancari [417 U.S. 535 (1974)], but
somehow | felt that 1 had not accomplished much. My friend,
Governor [Jerry] Apodaca, who | went to school with and played
against in the North-South All Star football game, became
governor. He had appointed Bob McBride as a district judge in
Albuquerque. Bob left the State Senate to go on the bench. Well
there’s a prohibition in the Constitution that if you create a job
when you' re astate legislator or increase the emoluments thereof,
you can't take that job for ayear. He had voted for a pay raisethe
year before he went on the bench and some Republicans filed a
claim that went al the way up here to the Supreme Court. In a
three-to-two decision, the court held that the Constitution was
breached and they removed Bobby from the bench.

There was a group of us who met again and | said, “Well,
who' sthe next one going to be?” And they said, “Why don’t you
doit?’ I said,“l don’twanttobeajudge.” | canremember thislike
yesterday and they finally said, “Hey, it'snot abad deal. You'll
have alot moretimeto go fishing,” and they knew | liked to fishin
thosedays. Sol finally said, “Okay,” and that’show | got to bea
judge. Then, when | left the benchin 1981 after six yearsand four
months, | started another law practice and practiced for almost 10
years before | came up here. | came up here because | got angry,
not because | wanted to be a Supreme Court justice. | thought my
time as ajudge was over with.

Rogoff: What wereyou angry about?

Franchini: It was the first time the new way of selecting judges
wasin effect. The constitutional amendment was passed in 1988,
this is the 1990 election. The governor at the time was Garrey
Carruthersand he said to the people who were on thiscommission,
“You know, | wish you'd send me some Republican names for
consideration. I’ ve been appointing judges here and al you've
been sendingis Democrats. I’m having ahard time explaining this
to my party and if you'd send me one, I’d appreciateit.” So they
send up four names to the governor. Ken Wilson was the only
Republican and the other three Democrats dropped out of therace.
So | start making callsto these other Democrats to persuade them
to run, but they wouldn't. Finally | called Rozier Sanchez and |
said, “Rosie, you just can’'t drop out, you’ ve got to do this.” And
he said, “Look, if you're so excited about this you do it.” And |
said, “Okay, | will.” ThisisJanuary. | gohomeand| tell my wife,
“Glynnie, Honey, I’'m running for Supreme Court and we have to

have 3,700 signatures in by March 15. Honey, here are these
petitions, go out and get me 3,715 Democratsto sign, and I’ m going
to Boston for aweek to take depositions.”

Shedidn’t talk to mefor along time.

Rogoff: Well, we can’t talk about you without talking about
Glynnie. Tell mehow you met.

Franchini: | met Glynnie between my junior and senior year in
college. Shewasdivorceeand shehad alittlegirl at that time. | met
her at Western School for Private Secretaries because | was told
that | should learn how to type. Well, | went to school and | was
sitting there learning how to type and this girl stood up to sharpen
her pencil at the pencil sharpener. In those days, Bruce-this was
before you were born—women used to wear these tight skirts that
went all the way down to the ankles.

Well, man, let metell you. Glynniecouldwear these. Tomake
along story short, we fell inlove. I'm an Italian Catholic. My
mother said, “You know, | just lovethis girl, she'sareal sweet girl,
but there's no way you're
going to be able to marry a
divorced girl. And if you
want to go to law school,
that’sall over with.” So, we
split up and we went our
Separate ways. I got
married, she got married.

She had three chil-
dren, | had one. Fifteen
years went by. Shewasin
thethroes of adivorce. My
wife had |eft me about two
years before. My aunt
thought Glynnie was get-
ting the short end of the
stick on the assets of the
divorce. They werein the
liquor business. My aunt
says, “Glynnie, you know Gene. He knows about the liquor
business, why don’t you go see him?” Well | still hadn’t gotten
over the girl and so | said to myself, “I’m not going to blow this
twice.” Sol tell her, “Glynnie, | really havetotalk toyou, I’ ve got
totalktoyouinprivate.” Shesays,“My folksand | aregoingto go
out with my children for supper in Old Town, why don’t you come
with usand thenthey’ll take careof them.” | said, “Fine, but | have
totalk toyou.” Sol ask her up to my apartment. | said, “You sit
there and I’'m going to sit over here on the floor.” | had this big
coffee table with the big chess set. | start talking about 15 years
ago, thereligious difference and the nationality difference and my
mother and everything else | could think of and I finally wind up
saying, “And | want youand your babiestomarry me.” Bang! This
was after two hours.

Gene E. and Glynnie Franchini,
1998

Rogoff: Youhadn'treally even had adateor anything.

Franchini: Oh, wedid 15 yearsbefore.
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Rogoff: Yeah, but thistime.

Franchini: Yes, that’sright. Sherunsinto the bathroom and the
chances were maybe 50/50 whether she was going to run out the
door or run to me. Sherantome. That was 34 years ago.

Rogoff: Amazing.

Franchini: True story. Nancy, the youngest oneisours. Sheis
practicing law now.

Rogoff: What should lawyer s know about the Supreme Court
that we don’t know?

Franchini: | think that they think that all wedoissit up here, read
briefs and second guess everybody who's involved in the case.
The main thing that was a surprise

Rogoff: What kinds of things do lawyers do that you find
per suasive? Doyou haveany pet peeves, thingslawyer sdothat
turn you off?

Franchini: Well, my biggest pet peeve iswhen alawyer asksfor
an oral argument and then just comes up here and reads the briefs
back to me. Thething that turns me on isto see alawyer interested,
even passionate, about his or her case, not that they’re moving
around alot, but by the way that they’ re handling themselves at the
podium, and theway they answer questions. That iswhat impresses
me

Rogoff: Andwhat makesagood brief, or abad brief?
Franchini: Most briefs are not brief, or simply are not brief

enough. Most of the people on supreme courts should be literate
and should be able to understand

to me when | got up here is the
tremendous amount of time we
spend administering the courtsand
taking care of administrative prob-
lemsat all levelsof thejudiciary in
New Mexico. If youwant to put it
in percentages, | think that any
justice up here spends probably 60
percent to 65 percent of their time
doing that, and when you’ re chief
justice, it’s probably more than 70

I f you become a lawyer to get rich and make money,
boy have you made the wrong decision.

If you became a lawyer in order to serve people and to
help solve the problems not only of your clients but of
your community, your state and your nation, that's
what matters. Even if thefeeisa smileor atear or a
handshake rather than money, those are the fees that
you’re going to remember
for therest of your life.

the concept without the lawyer
saying the same thing more than
threeways. After awhileit getsa
little bit tedious. One of the
suggestions is never ever use
footnotesand | make apromiseto
al lawyers, “If you don’'t use any
footnotesinyour brief, | won't use
any in my opinions” | hate
footnotes.

percent.

Rogoff: Well what percentage of your time is spent on
emer gency writsand thingslikethat?

Franchini: | don’t think any more than 10 percent to 12 percent.
These cometo us periodically. We vote on them in panelsand we
vote independently of one another. Most of the time it's a
unanimous decision to grant, deny, set for oral argument. So the
timeisnot that great except for reading the petition. If it’sset down
for hearing, of course, it takes a little longer but | don’t think we
spend an inordinate amount of timeonthat. Ruling on petitionsfor
writs of certiorari, however, takesaconsiderable amount of time.
| don’t usemy clerksfor that. After the oral argumentsor after the
case is submitted, then | start talking to my clerks, but not before
that.

Rogoff: Does oral argument ever change the way a case is
going to go?

Franchini: Oh absolutely. But there' sanother thing that lawyers
may not know. Anoral argument hasabetter chance of losing your
casethanwinningit, but | think that oral argument can beextremely
important.

Rogoff: 1've always wondered, as a judge making a decision,
where doesthe head end and the heart begin?

Franchini: Hopefully never,and !’ Il tell youwhy. Theapplication
of the law and justice is a combination of head and heart and if
either one of them is missing, there's something missing in the
result. What's legal is not always just. What's just may not be
legal. When you'rein thiskind of aposition, you should be more
careful because what comes from your lipsand is put on paper you
may be stuck with for at least ageneration. Oncelawyers seewhat
the Supreme Court has said on aparticular issue they simply don’t
care to return and try it again until the court has changed its
personnel three or four times, or many years have passed. | think
that’s a mistake some lawyers make.

Rogoff: Right, aninertia. Oncethere’ sasentenceor twoinan
opinionthat saysthisisso, it developsit’ sowninertiabecausewe
say,“ Wellit’ sbeen decided and wedon’t change.”

Franchini: Inalot of courts, including thisonefrom timeto time,
stare decisis has become an immovable object that you don’'t dare
disturb. Even though the times, the facts, the situation, and the
history has changed over aperiod of time, we still stick toitasa
matter of religiousdogma. Therewasadean of Yale Law Schooal,
Dean Russell. | know that I've been accused of not being as
serious as some people think | should be about stare decisis, but
he said something that impressed me and I’ ve never forgotten it.
Hewastalking to agroup of law studentsand law professors about

continued on page 6
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Justice Gene E. Franchini
(continued from page 5)

stare decisis and he said, “ Stare decisis is like the Killyloo bird.”
And they said, “Dean, what is a Killyloo bird?” He said, “A
Killyloo bird is a great big, black, fat bird that can only fly
backwards. It doesn’t know where in the hell it's going but it's
extremely interested in whereit’ s been.”

Asan example, after 40 years of saying therewasno clamin
New Mexico for loss of consortium, the mgjority of the court, in
two opinionsthat | authored [Romero v. Byers, 117 N.M. 422, 872
P.2d840(1994)], changed itsmind and said wenow haveaclaimfor
loss of consortium. We a so have anew principle of damageswith
regard tothevalue of lifeitself rather than only the economic value
of life. Our earlier holding was based upon a case that was 42
yearsold from the state of New Y ork. That case had been reversed
by New Y ork 35 yearsearlier, but we stuck to our original opinion.
| don’t know how many opportunitieswe' ve had, if any, to revisit
that before Romero, but thisis a classic example of an old ruling
you continue to follow long after the reason and viability of the
rule has ended.

Rogoff: Our professionisoften perceived in anegativelight. Any
ideas about that and wayswe might change? Should wetry to
change?

Franchini: Ever since the Bible nobody has had much good to
say about lawyers including God Almighty in the Old Testament
and Jesus in the New. A lot of those comments are taken out of
context, but | think the major factor that has caused people to get
the bad impression of lawyers today as opposed to say 50 years
ago, is that we are perceived today as being business men and
women rather than service providers. We don’'t do anything for
anything or anybody unless we get paid for it and we don’t do
anything for anybody unless it means something to us in the
bottom line. We are no longer servants of the law, but bean
counters.

Why does aperson becomealawyer? If you becomealawyer
to get rich and make money, boy have you made the wrong
decision. If you became alawyer in order to serve people and to
help solve the problems not only of your clients but of your
community, your state and your nation, that’s what matters. Even
if the fee is a smile or a tear or a handshake rather than money,
those are the fees that you’'re going to remember for the rest of
your life. One of the main reasons people think badly of us has
been what | refer to as the damnable billable hour. | don't care
whether it’ s$100, $300, $500, $1,500 an hour, you' ve put apriceon
your integrity. You've put a price on your value and as a person
and asalawyer. Who' sgoing to say what the value of aperson is?
If he has honesty and integrity, he's priceless; and if he doesn't,
he's worthless.

Rogoff: What about TV adsand billboar ds? Now lawyerscan
advertisein away they never could before. Doyouthink that helps
usor hurtsus?

Franchini: | think it hurts us. We're now just like any other
huckster selling to the public for aprice. It'shereto stay. | don’'t

The Franchini family, fromleft to right: Daughter, Nancy
Franchini; son, Jamie Elias and wife, Carla; grand daughters,
Abby Trent, Lori Elias (front); daughter Pam Trent; Glynnie
and Gene E. Franchini.

know if you' re ever going to stop that. Y ou’ re running into some
constitutional legal principles about commercial free speech, so |
don’t know if it seven possibleto stop legal advertising. But what
a depreciating thing it has been for the profession.

Rogoff: | feel thesame. It all looksso cheap.

Franchini: Yes, andit'stoo bad. But whentheday isdone, and |
still firmly believethis, if you ask agroup of people, “What do you
think about lawyers?,” you're going to get this kind of reaction,
“They're cheaters, they're dishonest, they’'re disloyal, they're
crumb bums, they’ rescum bags.” Then ask them, “ But what about
your lawyer? What do you think about your lawyer?” They'll say,
“He’ sthe greatest guy, or she’ sthe greatest gal that I’ ve ever had.
They're really helpful, he's really concerned about me and my
problems. | lovehim. | loveher.” Andthat’sasdefiniteareaction
as the other reaction when you' re talking to a group of people.

After al issaid and done, there arebillions of dollarsplacedin
attorney’s trust accounts all across this nation every day of the
week with no fear whatsoever that that money will be stolen.
People and businesses who have lawyers have faith in them. Asa
group maybe we don’t have the reputation that we had but on the
other hand as individuals we still do.

Hereisastory. A friend of mine was at a cocktail party that
was given by a group of physicians and surgeons. Of course,
there were lawyer jokes. My poor friend kept listening to them.
After about the 150" joke, he said, “You know when your
forefathers were treating George Washington by putting leeches
on his butt because they thought that he had some kind of a
malady, mine were writing the Declaration of Independence and
the Constitution of the United States.”

That's our heritage, those documents, those magnificent
ideas, because that’s what you are when you're alawyer. You're
a person who has ideas in order to make the life of the individual
and the community better, that’s what we do. And when we cure
somebody, we just don’t cure one person like doctors do, we can
cure a whole society. If you keep that in mind, there’'s no
professon where on a day-to-day basis you have more

continued on page 8
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NEW MEXICO AND ARIZONA
APPELLATE COURT SYSTEMS

Michael J. Thomas

Pursuant to Bruce Rogoff’ sinvitation for articles, | thought an article comparing our state’s appellate court system and that of Arizona
might be interesting, if not directly useful, to section members. My knowledge of the Arizona court system derives fromserving asalaw

clerk for Judge J. William Brammer, Jr., of the Arizona Court of Appealsin Tucson from spring 1999 to late summer 2000.

Court of Appeals

The primary difference between the New Mexico Court of
Appeals and the Arizona Court of Appealsisthat New Mexico's
courtis, for lack of abetter word, a“unified” court, meaning that it
has statewide jurisdiction. Once a panel of
the New Mexico Court of Appeals decides
an issue, that issue is resolved statewide
until the New Mexico Supreme Court
disagrees, or until another panel of the
Court of Appeals, perhaps years later,
decides to overrule the decision.

In contrast, the Arizona Court of
Appedls is divided into “Division One”
and “Division Two.” Division One is
based in Phoenix and covers the northern half
of the state. Division Two is based in Tucson and
covers the southern counties. Because the two divisions have
exclusive areas from which appeals are taken, it is possible for
there to be a split of authority between the two divisions. Such
splits often cause the Arizona Supreme Court to take up cases
from the two divisions to resolve important legal issues.

TheArizonacourt has22 judges, 16in Division Oneandsixin
Division Two, in contrast to less popul ous New Mexico which has
10 judges on the court. Division One of the Arizona Court of
Appealssitsinthe Supreme Court’ sbuildingin Phoenix. Division
Two is housed in the Arizona State Office Building in Tucson.
Both the New Mexico and Arizona courts have staff attorneys
(referred to as “ Prehearing Division” in New Mexico) who assist
the courtsin the disposition of cases. Asin New Mexico, the staff
attorneyswork primarily onrelatively simplecriminal cases.

In New Mexico, when cases are assigned, they are assigned
to random three-member panels. In Arizona, the cases are
assigned to previously arranged panels. The panel members
rotate about every threemonthsin Division Oneand onceayear in
Division Two. Oneach panel in Arizona, thereisapresiding judge
who is charged with the additional responsibility of ruling on
motions and other matters affecting the panel’ s cases.

Supreme Court

The Arizona Supreme Court has, like the New Mexico
Supreme Court, fivemembers. A recent issue of Arizona Attorney
magazine featured an interview with former Arizona Supreme
Court Justice Frederick Martone, now afederal
district judge in Arizona. Judge
Martone was asked if he thought the
Arizona Supreme Court should be
expanded to seven members. He
replied that such wasagood ideain his
mind, as he believed it would bring
more diversity to the court and prevent
a small subgroup of judges from
exercisingmajor influence, eveninareas
such as which cases to accept on
certiorari.

| believesuch anideashould beconsideredin New Mexico. It
would potentially bring more diversity to our supreme court. Of
course, in New Mexico, wemay not havethefinancial ability inour
state budget to add two new justice positions (along with
secretaries and law clerks) to the New Mexico Supreme Court.
Thereare other, more pressing needs of the statejudiciary, such as
perhaps larger, more modern office space for the New Mexico
Court of Appeals' Albuguergue office.

Related Resour ces

Visit www.supremecourt.nm.org for New Mexico Supreme
Court and Court of Appeals opinions, table of citations,
announcements, and more.

Visitwww.supreme.state.az.usfor court opinions, andjudicial
informationrelatedto Arizona.
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JusticeGeneE. Franchini
(continued from page 6)

opportunities to do more good for more people more often than in
this profession. There just aren’t any.

Rogoff: What areyou goingtodonow?

Franchini: I’m not going to quit living or leave. 1'm going to
maintain my license. | taught mediation and arbitration for the
American Arbitration Association for about three years before |
came up here on the bench. 1I’ll continue to do mediations and
arbitrations. I'll till lecture at the [UNM] law school when they
ask meto do so. I'll consult on casesand I'll even help peopletry
cases either up here or in the tria court if they think 1 could be
useful.

Glynniehastold me, “1 married you for better or for worse, but
not for lunch, so you' d better have someplans.” And| said, “Yes,
ma am.” | surrendered to that lady along time ago.

Rogoff: Isthereanything elseyou’d liketo talk about that we
missed, anythingat all?

Franchini: Thejob of judging is very difficult. You are called
upon to make unpopular decisions quite frequently. If you are
concerned with “bad press’ or “lettersto the editor” and it affects
your decisions, you are lost forever. Your oath as alawyer and a
judge is to uphold and support the Constitution and laws of the
United States and the State of New Mexico, and to do it equally
without regard to race, creed, color, sex or status. | hope that |
have awaysdonethat. | know that | haveredly tried. It has been
awonderful experiencewhich | will remember and cherish always.
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