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George Koinis
Chair
505-244-4110
Gfkoinis@swcp.com

A NEW YEAR AND A NEW BOARD

As we all ready ourselves for 2007, the Board of the State Bar of New
Mexico (“SBNM”) Health Law Section (“HLS”) extends its best wishes
for a Happy New Year. The newly elected Board members are Cara-
lyn Banks of Sandenaw, & Anderson in Las Cruces, Francis Barikor,
who has served on the Board in the past as the YLD representative,
and John Bannerman, of Bannerman & Williams, P.A. Bannerman
will resume duties as the editor of the Health-E-News. George
Koinis is the Chair of the Board, and Doug Compton is the Past-
Chair. The other Board members are David Kaufman, Gabe Parra,
Jeff Gilmore, Kay Jenkins, Jennifer Stone, and Barbara Quissell.

John Bannerman
Editor
505-837-1900
Jab@NMCounsel.com

Caralyn Banks
Budget Officer
505-522-7500

Lglclb@zianet.com

Francis Barikor
505-837-1900
Fb@NMCounsel.com

Douglas J. Compton
Past Chair
505-331-8426
Jdouglascompton@msn.com

The email addresses of the HLS Board members are on the mast-
head of the Health-E-News and you are encouraged to communicate
with the Board regarding any ideas or concerns you have about the
Section. During 2007 the Health-E-News will provide you with a pro-
file of each of the Board members.

Jeffrey Gilmore
505-272-9792
Jgilmore@ salud.unm.edu

David Kaufman
505-216-0400
Dkaufman@nmlegal.com

THANK YOU DOUG COMPTON

Kay C. Jenkins
505-622-6221
Kjenkins@atwoodmalone.com

The Board asks that the next time you see Doug Compton you thank
him for his faithful service as the Section Chair for 2006. In addition to
chairing the section, Doug was a speaker at the Section’s CLE at the
SBNM annual meeting in Taos, moderated the annual CLE, and
started his own law firm. Doug continues his participation on the
Board as the Past-Chair.

Gabe Parra
505-923-6505
Gparra@phs.org

Barbara Quissel
505-816-4224
Barbara_Quissell@bcbsnm.com

THANK YOU CHARLES GURD

Jennifer Stone
(505) 827-2962
Jennifer.Stone@doh.state.nm.us

After many years of faithful service, Charles Gurd rotated off the
Board. Charles’s practice is growing and he has other responsibilities
that require his time. While Charles might be able to take himself off
the Board, he can’t get the Health Law Section out of his blood and he
has agreed to monitor the Section’s list serve during the legislature. If
you happen to see Charles, thank him for his contributions to the sec-
tion.

Robert L. Schwartz
(Ex Officio Member)
505-277-3119
Schwartz@law.unm.edu

THE NEXT BOARD MEETING will be held at the State Bar offices on



January 18, 2007 at 12:00 noon. The Board plans to meet on the third Thursday of every third month,
unless a special meeting is called. At the January meeting the Board will elect a Secretary, a Budget
Officer and a Chair-Elect. It will also discuss CLE and other programs for 2007. Section members are
encouraged to attend and participate. It is Bring-Your- Own-Lunch.

FALL CLE WAS A SUCCESS

The Fall CLE was a success, although the turnout was not as great as we anticipated. This year the
section invited national speakers who addressed topics of importance to New Mexico providers and
health care lawyers. The speakers were Doug Compton, David Hilgers, Mary Bearden, Robert Boudoin,
Jim Reist, and Dr. Christine Beato, who worked at UNMH before she was asked to serve as Assistant
Secretary for the FDA. Evaluations indicated that the majority of those who attended rated the speakers
as excellent or very good.

THE FIRST CLE IN 2007 WILL BE A LEGISLATIVE UPDATE

Mark your calendars now for April 19, 2007 at 11:45 a.m. at the State Bar office on Masthead Blvd.
This is a long legislative session, and by April 19™ we will know what the Governor has signed and what
has been vetoed. As always, there are predictions of a lot of health-related bills being introduced and
only time will tell what makes it through the legislative Cusinart. Be the first to know by attending this
CLE. Barbara Quissell, Jeff Gilmore and Gabe Para will be the speakers.

OTHER CLE OPPORTUNITIES

The Board has agreed to provide a CLE session at the Annual Meeting of the State Bar in Ruidoso this
summer (July 2007) and it is planning on its annual seminar in September. Additional brown bag CLEs
will be planned at the January meeting and if you have ideas or would be willing to present as CLE,
please come to the January meeting or contact George Koinis.

The Board members are also willing to sponsor “sit-in” teleconferences at their firm offices. These will
be announced on short notice by E-Blast emails.

THE BUDGET REPORT

Last year the section averaged around 115 members. The State Bar collected $2,200 in section dues,
and as of October 31, 2006, we had a balance of $978.59. A portion of this balance will be donated to
the UNM Law School Library to purchase health law related materials, and a portion will be carried over
into next year. The majority of the dues are used to pay for speakers and related travel expenses at the
two major CLEs. All sections pay a website fee to the State Bar, and a portion of the fees are used for
Board meeting expenses. If you have questions regarding the budget, please contact George Koinis or
Caralyn Banks, the current Budget Officer.

SECTION HONORED FOR 2005 CLE

The State Bar's Center for Legal Education presents a number of Awards for CLE activities. At this
year’s annual Bar Convention in Taos, Board member John Bannerman was given the Zenith Award for
the Professional presentation during the 2005 all day Health Law Section CLE on dealing with a pan-
demic disaster. When John accepted the honor, he made it clear that it also belonged to all of the Sec-
tion members who participated in the CLE.

DON’T FORGET THE ATTORNEY LOCATOR SERVICE

When you have a conflict or you need to locate a health care lawyer in another city, how can you identify
a member of the Health Law Section? It is easy. Go to the NM State Bar Website and do the following:



e You do not need to log in, but you can if you want

e On the top brown bar, click on “Attorney/Firm Finder”

If you want to look for Section members in a particular city type in the city name

in the city dialog box.

If you want a list of all section members, do not type in a city.

Scroll down to the bottom of the page to the Section Membership dialog box

Click on the down arrow and select “Health Law”

Click on the search button at the bottom.

If you have selected a city, members of the section in that city will appear.

If you left the city block blank, you get an alphabetical listing of all members of

the section.

e To keep a hard copy you can print the list, but you have to print each of the +11
pages as they appear on your screen using the print function of your browser.

town) and you find there are no members of the section in Grants. Remove “Grants” from the city box
and click the “Search” button and you get the alphabetical listing of section members. Click on the email
icon beside Nathan Adams name, and you can send Nathan an email at HSD. (Rumors that Nathan
changed his last name to appear on the top of this list are false).

THE NEW LIST SERVE

The old State Bar Discussion Forum was under utilized by all of the sections, so the State Bar staff has
decided to phase it out and institute a new List Serve using access through the Yahoo List Server. The
Health Law Section will be setting up a list serve for section members only and the 2007 Legislative
Session will provide you with the opportunity to try it out. As soon as the final arrangements are made,
you will be informed by an E-blast email.

THE SECTION WEB PAGE

While logged in on the State Bar’'s website on the second horizontal bar from the top select “Divisions/
Sections/Committees.” Then click on the word “Sections” in the middle box. Then click on Health Law
Section. On the vertical bar to the left Health Law is now highlighted and beneath it you will see:

Bylaws — click on it to read the section Bylaws.

Health-E-News — click on it to see past issues

Resources — click on it to find Rikki Quintana’s CLE materials on Fraud and
Abuse. Please offer additional materials for this section.

Board of Directors —click on it to see the members of the Board.

NEW DEVELOPMENTS IN HEALTH LAW
Long Awaited Stark & Anti-Kickback Regulations — Are your clients ready?

The federal government has issued new fraud and abuse regulations covering E-prescription- and the
new electronic health record (a/k/a Interoperable Health Record Systems) requirements. In the Medi-
care Modernization Act of 2003 Congress directed DHHS to create standards for electronic prescribing
under Part D and to create protections against fraud and abuse for certain arrangements involving non-
monetary remuneration in the form of hardware and software. Pharmacies and HMOs already handle
their end of a prescription electronically. These regulations address the provider to pharmacy end of the
transaction. A safe harbor has been issued which has a number of problems. Health care lawyers need
to acquire copies and study them carefully in order to advise their clients regarding compliance with the
new regulations.

A second safe harbor and exception has been issued regarding the donation of IHRS. While it is in-


http://www.nmbar.org/

tended to encourage the adoption of electronic health records technology to enable hospitals, physi-
cians, health plans and others to share clinical records to optimize quality, patient safety and access,
attorneys who have studied the new safe harbor suggest it creates as many problems as it purports to
solve.

These two new standards and the complicated fraud and abuse limitations that exist create yet another
administrative hurdle that New Mexico providers must address. Many providers will lack the where-with-
all to finance the acquisition of the technology and software needed to comply with these new standards.
Without it they simply won't get paid. Physicians are looking at a cutback in reimbursement, and the
regulations essentially take the position that the new technology should be funded out of normal operat-
ing expenses.

The new regulations are available on the DHHS website.
Tennessee Appeals Court Rules Physicians must Arbitrate Claims Against BC/BS

When the doctors didn’t get paid in a timely manner they hired a litigator. The court ruled they had to
arbitrate their claims. The physicians said the provider agreement was enforceable because it was cost
prohibitive. See Rosenberg v. BlueCross BlueShield of Tenn. No. M2005-0107-COA-R9-CV, decided
November 29, 2006.

Drug Label Claims Not Preempted

A federal district court in Kentucky on November 28" held that state law failure-to-warn claims against a
drug manufacturer in a products liability action did not conflict with federal drug labeling regulations
where the FDA had not made a conclusive finding about the drug’s risks. This may be a small hole in the
dike. See Weiss v. Fujisawa Pharmaceutical Co. (ED Pa. 11-28-06).

New Accounting Guidelines for Reporting Charity Care and Bad Debt

On December 4, 2006, the Healthcare Financial Management Association (HFMA) issued revised ac-
counting guidelines for healthcare providers to follow in measuring and reporting bad debt and charity

What is a Condition Precedent?

See Wood, et. al v. Cunningham, et. al, 2006-NMCA-139, 45 NM Bar Bull. 15 (No. 51. December 18,
2006), Cert Denied No. 30,038, involving an oil and gas lease on Indian lands. One can surmise that the
seller wanted the oil leases back because the price of oil went through the roof. The case points out that
important contractual requirements are not always conditions precedent. When you have a condition
that must be met (in this case BIA approval of the oil and gas assignment and a bond), you must ex-
pressly state that the failure to perform is grounds for recession, or you have not created a condition
precedent. The contract did not set a deadline for performance and did not address the contingency of
a failure to perform the condition.

By way of example, many contracts with doctors require that they do certain things and maintain certain
credentials. One might assume that board certification is a condition precedent to working, but a doctor
can treat patients without being board certified. If board certification is so important that a client would
not want the doctor unless he or she maintained the certification, you need to be precise about what
happens if the doctor loses the certification or does not renew it.

CMS Publishes Its Final Patient’s Rights Rule on Use of Restraints and Seclusion.

The new rule, published in the Federal Register on December 8, 2006, requires that healthcare workers
who employ physical restraints and seclusion when treating patients must undergo new, more rigorous


http://www.hfma.org/

training to assure the appropriateness of treatment and to protect patients. All hospitals and psychiatric,
rehabilitation, long-tem, short-term, children’s and alcohol/drug treatment facilities must comply. Over
4000 public comments were received regarding the interim final rule. The rule becomes effective Feb-
ruary 6, 2007.

Florida Supreme Court Declares Anti-Kick Back provision of Florida Medicaid Fraud Statute Un-
constitutional.

The court held that Florida’s anti-kick back statute conflicted with the federal anti-kick back statute and
relied on the Supremacy Clause. Florida does not provide Safe Harbors and criminalizes “knowing”
conduct, which includes negligent behavior. The federal Anti-Kickback statutes provide a higher meas-
ure of mens rea — “knowing and willful.” New Mexico has a “little Kick back statute and a Medicaid
Fraud statute, which might include some of the components of the Florida act. See Florida v. Harden,
SC04-613 (Fla. May 18, 2006).

2006 Was a Busy Year for Advisory Opinions.

During 2007 the Health-E-News will endeavor to keep you more currently informed about Advisory Opin-
ions. Through November 16, 2006, the DHHS OIG had issued 22 advisory opinions, each of which is

available for your review at ‘hitp://www.oig.hhs.gov/fraud/advisoryopinions.htm{ - a URL you should
bookmark.

On November 6, CMS posted its one and only Advisory Opinion (2006-01), which addresses the Stark
aspects of the relocation requirement for the Stark physician recruitment exception. CMS has deter-
mined that a physician who spends up to 20 percent of his or her time practicing medicine outside the
geographic area served by the recruiting hospital can still meet the relocation requirement.

Time is running Out for Clients to Get their National Provider Identifier (NPI)
Here is a quote from the CMS Webpage:

NPI Tip: When applying for your NPI, CMS urges you to include your legacy identifiers, not only
for Medicare but for all payors. If reporting a Medicaid number, include the associated State
name. This information is critical for payors in the development of crosswalks to aid in the transi-
tion to the NPI. Get It. Share It. Use It: If you are a health care provider who bills for services,
you probably need an NPI. If you bill Medicare for services, you definitely need an NPI! Getting
an NPI is easy. Getting an NPI is free. The first step is to get your NPI. Once you obtain your
NPI, it is estimated that it will take 120 days to do the remaining work to use it. This includes
working on your internal billing systems, coordinating with billing services, vendors, and clear-
inghouses, testing with payers. As outlined in the Federal Regulation, (The Health Insurance
Portability and Accountability Act of 1996 (HIPAA)) you must also share their NPl with other pro-
viders, health plans, clearinghouses, and any entity that may need it for billing purposes. If you
delay applying for your NPI, you risk your cash flow and that of your health care partners as
well.

A Win for Nursing Home Administrators

In what the Defense Research Institute calls a well-reasoned opinion, the Mississippi Supreme Court
has ruled that plaintiffs do not have a cause of action against nursing home administrators or licensees
under theories of common law negligence, statutory duty, breach of fiduciary duty or medical malprac-
tice. See Howard v. Harper, 2006 LEXIS 626 (Miss. Oct. 26, 2006).

U.S. Supreme Court Limits Medicaid Liens
In a state with a large Medicaid population like NM, this new and well publicized opinion is very impor-
tant. The court held that Arkansas’ Medicaid program could recover proceeds of a personal injury case


http://www.oig.hhs.gov/fraud/advisoryopinions.html

only as to the part of the proceeds that compensates medical expenses. More importantly, the court held
that when the Medicaid program established that a settlement represented a particular percentage of the
total value of the case, the state may recover only that percentage of the total that was paid. See Arkan-
sas Department of Health and Human Services et al v. Ahlborn, and compare the statutory language
used in Arkansas to that used in New Mexico to determine if New Mexico’s reimbursement plan exceeds
the authority granted in 42 USC 1396k(a)(1)(A) and share your thoughts with the Editor of the Health-E-
News and the Section.

THE USUAL DISCLAIMER

This Email Newsletter is a publication for the members of the Health Law Section of the State Bar

of New Mexico State. Its contents may be time dated, and references to Internet sites may
change. The Content of this Newsletter does not reflect the opinions of the Members of the
Board of Directors of the Health Law Section of the SBNM. This Newsletter is informational only,
does not constitute legal advice. Members of the Health Law Section may submits topics for the
newsletter by emailing them, or the internet site at which they can be located, to
JAB@NMCounsel.com .

Have a Happy Holiday.

John A. Bannerman



