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A MESSAGE FROM THE CHAIR

Welcome to the Fal 2007 issue of Indian Law
Times, the newdetter of the Indian Law Sec-
tion of the Sae Bar of New Mexico. We hope
that you will find this issue both entertaining
and interesting, and that it will prove useful to
you in your practice.

This has been a busy and productive year for
the Section, and | encourage you to attend our
annual meeting on November 8 at the State Bar
Center to learn more about what we have been
doing. The annud meeting will be preceded by
a Continuing Legd Education seminar explor-
ing the intricacies of sructuring commercia
transactions in Indian Country, lunch festuring
avariety of Native foods, and the presentation
of the Section’s annud bar preparation law
student scholarships.

You will find details of dl these events in this
issue of Indian Law Times, as wdl as stories
about the Section’s activities this year and
timely articles andyzing recent developmentsin
Indian Law.

As my term as chair draws to aclose, | want to
extend my heertfelt gppreciation to our hard-
working board of directors and to the many
Section members who have devoted countless
hoursto this year’s projects.

From our two wel-attended Section mixers
(hosted by the board’s Outreach Committee,
chaired by Georgene Louis, Sate Gaming Rep-
resentative to the New Mexico Gaming Con-
trol Board); to the outstanding CLE session on
Pueblo juridiction a the Sate Bar’s annud
meeting in Mescdero (organized by the CLE

Committee chaired by Melanie Patten Fritzsche,
CEO of Aurora Publishing, and Helen Padilla,
Director of the American Indian Law Center); to
this year’s outstanding newdetters and updated
webpage on the Sate Bar’s website (managed by
the Media Committee, co-chaired by Aaron
Frankland of the Office of the Solicitor and Cyn-
thia Aragon Sandand of American Indian De-
velopment Associates); to the successful fund-
raisng effort for the bar preparation scholarships
(organized by the Scholarship Committee,
chaired by YLD representative Mark Baker of
Long, Pound & Komer in Santa Fe) — this has
truly been aremarkable year.

Findly, | want to welcome our two newest board
members who will serve through next May as
representatives of the UNM School of Law, third
year law students Chrigtina Kracher and Laura
Oropeza. They have been active volunteersin the
Section’s activities, and we redly gopreciae their
willingness to take time from their busy sched-
ulesto contribute to the Section’s work.

On behalf of the board of directors, we hope you
enjoy this issue of the newdetter and that we will
see you a the annua meeting and CLE on No-
vember 8. In the meantime, if you have ques
tions, suggestions or concerns about the Section,
please fed free to contact me in Albuquerque at
Luebben Johnson & Barnhouse LLP, (505) 842-
6123, ext. 403, or by emal a Kkjohn-
son@Iuebbenlaw.org.

Karl E. Johnson, Chair
State Bar of New Mexico Indian Law Section
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ASK LARRY
QUESTION: “OUR OFFICE OFTEN ISAPPROACHED BY FAMILY MEMBERS OF AN ELDER MEMBER
OF THE TRIBE/ PUEBLO OR TRIBAL/ PUEBLO “CASEWORKERS” OR SOCIAL WORKERS WHO ARE
DEALING WITH A SITUATION IN WHICH THE ELDER HAS - OR APPEARSTO HAVE - SOME
SIGNIFICANT LIMITATIONSIN TAKING CARE OF HIM/HERSELF. WHAT ADVICE CAN YOU OFFER?’

ANSWER: With an aging population in many Indian Nations, thisis an issue that lawyers must deal with more frequently than in the
past. Unfortunately, the legd guardianship law tha the practitioner encounters may be quite old and offer little guidance—such as the
provisions of 25 CFR § 11.610 Appointment of Guardians (or the Tribal/Pueblo eguivalent):

The court shall have the jurisdiction to appoint or remove legal guardians for minors and for persons who are incapable of
managing their own affairs under terms and conditions to be prescribed by the court.

| suggest that practitioners learn whether the particular Tribe/Pueblo has some traditional law or practice which addresses guardianship.
SQuch alaw or practice may not involve the court system. An issue for practitioners is how to get whatever documentation outside enti-
ties (banks, BIA, IHS et d.) may require as proof of guardianship. Perhaps in Tribes/ Pueblos that have such traditiond laws or prac-
tices their court system may grant recognition to such traditional guardianship so that an appropriate document may be obtained.

In some Tribes Pueblos there are “elder protection programs,” funded at least in part from the Older Americans Act (See 42 U.SC. §8
3001 et seqg.). Quch aprogram may be able to offer guidance on the Triba/ Pueblo’s pproach to the guardianship issue.

Modern guardianship law does not look on adult guardianship as an “dl or nothing” issue. It promotes dternatives to guardianship,,
often involving family members, and encourages limited guardianship when some form of guardianship is needed. (Guardianship only
with respect to those matters in which the elder cannot protect his or own interests or hedth.) Modern guardianship law aso looks to
court appointment of some person to protect the interests of the elder in the guardianship proceeding and sometimes requiring or per-
mitting appointed counsel for the elder.

A mgor issue for families, practitioners and Tribes/ Pueblos is protecting the income or assets of the elder—especidly from persons
whose only motive in seeking guardianship is control (and often use) of the eder’s income or assets. Thus some limits on use of the
eldersincome or assets are usudly appropriate asis some regular reporting to the Courts.

Ultimately, there is no single answer to this difficult issue. For ideas, practitioners may want to review the Uniform Guardianship and Pro-

Ask Larry isauthored by Lawrence Ruzow. Mr. Ruzow isin private practice in Window Rock, Arizona (Navgo Nation). Mr. Ru-
zow’s opinions are his own and do not necessrily reflect those of the Sate Bar of New Mexico or the Indian Law Section. |f you have
guestions concerning the law in Indian country, please direct your inquiries to Lawrence Ruzow at lar uzow@citlink.net.

CLE: Professional Roles of Lawyersin Commercial Venturesin Indian Country

What Is Economic Development in Indian Country? Following the CLE training, from 12:00 to 1:00 pm, aluncheon of
Tribes conduct commercid transactions operating as atribe or  traditionad Native American food is scheduled with a guest
utilizing various entities. This CLE will cover how tribes spesker to spesk on dternative lending in Indian Country (no
across the country conduct business. Presenters will discuss  CLE credit).

the gpplicability of the UCC and lending options in Indian
Country, as well as the unique chdlenges and responsibilities
faced by lawyers representing tribes and their business entities.
Attendees receive 2.0 general and 1.0 professionalism credits.

At 1:00 pm, the Indian Law Section will hold its Annua Mesting,
followed by Indian Law Section Board of Directors Meeting. Al
activities take place at the New Mexico State Bar Center.

The CLE training will be & the New Mexico Sate Bar Center
on Thursday, November 8, 2007, from 8:00 am to 12:00 pm,
with registration from 8:00 to 8:30 am.

For more information, please contact Indian Law Section Direc-
tors Melanie Patten Fritzsche, runner_mel @hotmail.com or Helen
Padilla, padilla@law.unm.edu. We hope to see you there.
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NLRB Asserts durisdiction in I ndian Country

Part 11

By Danny W. Jarrett and James L. Cook, attorneys
at Noeding & Jarrett, a Professional Corporation

Introduction.

On February 9, 2007, the D.C. Circuit Court of Appeds issued
its opinion™1 denying San Manud Indian Bingo and Casino’s
(San Manudl) petition for review and granting the NLRB’s cross
goplication for enforcement of the NLRB’s order for San
Manue to (1) cease and desist from differentid treatment of
unions desiring to organize its employees and (2) take affirma:
tive action as ordered.fN2 Son Manuel’s petition for rehearing
and rehearing en banc were denied on June 8, 2007.

Previoudy, on May 28, 2004 in a 3-to-1 decison, the Nationa
Labor Relations Board (NLRB or Board) held that the NLRB
had discretionary jurisdiction over “commercid enterprises’
owned and operated by Indian tribes even when the commer-
cid enterprise was located on a reservation.F-N3 The Board’s
decision overruled 28 years of NLRB precedent. The petition
for review by San Manud arose from the subsequent Septem-
ber 30, 2005, decison by the NLRB holding that the Board had
jurisdiction over the complaint issued againgt the Respondent,
San Manud Indian Bingo and Casino (San Manud); granted
summary judgment againg San Manuel; and issued the above
referenced order against San Manuel.

The San Manuel case clearly opens the door to union organizing
efforts in Tribd casinos as well as other Tribd commercid en-
terprises. The San Manuel case may adso have a significant im-
pact on the sovereignty of Tribes with regard to the generd
gpplicability of most federd employment laws on Tribad em-
ployers as well as other laws of “generd gpplicability”. Findly,
the San Manuel case contains an interesting confluence of Indian
law and labor law. This article briefly reviews the Court’s opin-
ion and some of the arguments made by the parties and
amici.FN4

A key factor in the case was the commercid versus governmen-
tal character of the San Manuel™5 Tribe's casino. o, it’s worth
looking a some of the economic factors that lie below the sur-
face of this case. The table below shows some selected data for
Triba Gaming Revenue over the period 1998 through 2006.FN6
Clearly, these revenue levels atracted and heightened the inter-
est of both organized labor and tribal management.

The origind unfair labor practice charges were filed on January

enforcement of the NLRB’s order, Indian gaming revenue in-
creased by $16.6B or almost 200%.

In 2006, the top 23 operaions (5.9%) produced $11.2B in reve-
nue (44.7%) and the top 63 operations (16.2%) produced $17.9B
in revenue (71.5%).”N7 Thus, a smal number of operations are
responsible for the mgority of triba gaming revenue. Nauraly,
proximity to dense populetion centers is a key factor in the size
of any individua operaion’s revenue generation potentid.

The San Manud Tribe's casino is located on its reservation out-
sde of Highland, Cdifornia, which is about 7 miles from San
Bernardino, Cdifornia and about 67 miles from downtown Los
Angeles. Approximately 1.8 million people live within 25 miles
of the casino.m\é

The Tribe's casno “includes a 2300-seat bingo hdl and over a
thousand dot machines”’™? The record did not provide the
“Cadino’s gross annua revenues, but HEREMN10 submitted a
declaration indicating that, as of February 8, 2000, the Casino's
website was advertising in regard to its bingo operation ‘Over 1
BILLION Dollars in Cash and Prizes awarded since July 24th,
1986.7°FN11 As such, the Tribe's casino is likely to be one of the
larger gaming operations in the country.

The Tribe however, is relatively smal. “[A]s of the 2000 census,
there were less than 500 ‘Sarrano’ Indians in the United
Sates’N12 The Court stated that the record did not provide the
size of the Tribe but noted that the Tribe was likely to be rela-
tively small because the Tribe's Articles of Association caled for
monthly meetings of the Generd Council, which included al
Tribal members over the age of 21.FN13

Issues Before the Court.

San Manuel presented the issue before the Court as:

“Did the Board err in holding that the Act
[NLRAFN14] gpplies to, and grants the Board
jurisdiction over, a federdly recognized In-
dian tribd government acting as the sole
owner, operator and employer at a governmental
gaming project located on the Tribe's trust Res-
ervation land under the Indian Gaming Regu-

8, 1998 and March 29, 1999. Thus, between the filing of the latory Act?’FN15 cont. on page 4 ...
first unfair labor practice charge and the Court’s order granting
1998 1999 2000 2001 2002 2003 2004 2005 2006
Revenue $3.5B $9.8B $11.0B $12.8B $14.7B $16.8B $19.5B $22.6B $25.1B
No. of Op- 297 310 311 329 349 359 375 392 387
erations
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The NLRB presented the issue before the Court as:

“Whether the Board reasonably concluded that
a amedd ateprie locaed on an Indian
tribe’s reservation and wholly owned and oper-
aed by that tribe, is an employer within the
meaning of Section 2(2) of the Act
[NLRA].Fn16

The Court analyzed the case in two parts:

“(2) Would application of the NLRA to San
Manud's casino violate federd Indian lav by
impinging upon protected triba sovereignty?
and (2) Assuming the preceding question is
ansvered in the negative, does the term
"employer” in the NLRA reasonably encom-
pass Indian triba governments operating com-
mercial enterprises?’FN17

The Court recited severd of the above mentioned facts concern-
ing the casino operations and aso noted that the casino had
markedly improved the governmentd infrastructure and services
that could be provided to Tribe members. However, the Court
dso noted tha “according to the Tribe's evidence, the Triba
government is authorized to make direct per capita payments of
Casino revenues to Tribe members, suggesting that improved
government services are not the only way Tribe members might
benefit from the Casino.”mN18 Additiondly, the Court’s satement
of the questions before it indicates that the Court presumed that
the casino was acommercial enterprise.

Does Application of the NLRA Impinge on Tribal Sov-
ereignty?

The Court started its anaysis by gating that it found the “relevant
principles to be, superficially at least, in conflict.”FN19 The firgt prin-
ciple stated by the Court was that “a generd statute in terms ap-
plying to dl persons includes Indians and their property inter-
ests’FN20 The Court further noted that Tuscarora's statement is of
uncertain significance, and possibly dictum, given the particu-
lars™21 of that case.FN22 Thus, the principle stated as the basis for
supporting gpplication of the NLRA was portrayed by the Court
as awesk statement.

The opposing principles stated by the Court were “tha (1) ambi-
guities in a federd statute must be resolved in favor of Indians,
and (2) a clear expression of Congressiond intent is necessary
before a court may construe a federal statute so asto impair tribal
sovereignty.”FN23 As stated, these principles appear to be a strong
basis for denying goplication of the NLRA. However, the Court
noted that the pro-Indian construction was only gpplied to stat-
utes “enacted specificadly for the benefit of Indians or for the
regulaion of Indian afars” and that Court had found “no casein

which the Supreme Court applied this principle of pro-Indian
congtruction when resolving an ambiguity in a statute of generd
goplication.”FN24 There is however, a least one case™25 cited in
the Board’s May 28, 2004 opinion by the mgjority and the dissent
aswel asin briefs submitted to the Court in which the Supreme
Court gpplied the canons to a generd federd law not specificaly
focused on Indian affairs.

The Court observed that “the Board steered its way between
these various rules by following the Ninth Circuit's lead in Coeur
d'Alene, which identified three exceptions to Tuscarora's generd
statement.” By focusing on whether the facts of the case fell
under the exceptions to Tuscarora's generd statement™ 26 rather
than whether the rule itsdf applied, the Board and the Court
transformed a wesk statement of a principle supporting jurisdic-
tion into a strong statement supporting jurisdiction.

With regard to the second principle relied on by San Manuel — “a
cler statement of Congressiond intent is necessary before a
court can congtrue a statute to limit triba sovereignty” — the
Court gtated that it “can reconcile this principle with Tuscarora
by recognizing that, in some cases at lesst, a statute of genera
gpplicetion can condran the actions of a tribd government
without at the same time impairing triba sovereignty.”fN27 The
Court then noted that “tribd sovereignty is far from absolute”
and andyzed sovereignty as a continuum from strongest to
weakest.”N28 The Court concluded that the “determinative con-
sideration gppears to be the extent to which applicaion of the
generd law will constrain the tribe with respect to its govern-
mentd functions. If such constraint will occur, then tribd sover-
eignty is a risk and a clear expression of Congressiond intent is
necessary. Conversdly, if the generd law relates only to the extra-
governmenta activities of the tribe, and in particular activities
involving non-Indians, then gpplication of the law might not
impinge on triba sovereignty.”FN29 The court then noted that it
used “the term ‘governmentad’ in arestrictive sense to distinguish
between the traditiond acts governments perform and collatera
activities that, though perhaps in some way related to the forego-
ing, lie outside their scope”FN30. The Court concluded its anay-
sis of the law regarding sovereignty by stating that the Supreme
Court’s concern for triba sovereignty focused “on acts of gov-
ernance as the measure of tribd sovereignty” and that “triba
sovereignty is not absolute autonomy, permitting a tribe to oper-
aein acommercid cgpacity without legd constraint.”FN3t

The Court acknowledged tha “in establishing and operating the
Casino, San Manuel has not acted soldly in a commercid capac-
ity noting the Tribe's enactment of alabor ordinance; negotia-
ing and executing a gaming compact with Cdifornia; and that
“gpplication of the NLRA would impinge, to some extent on
these governmentd activities”FfN32 However, the Court con-
cluded that impairment of tribal sovereignty was negligible “as
the Tribe's activity was primarily commercid and its enactment
of labor legislation and its execution of a gaming compact were
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ancillary to that commercid activity.”™33 Thus, the Court con-
cluded tha it did not have to choose between the Tuscarora
statement regarding laws of generd gpplicability or Santa Clara
Puddo'sN34 gtatement regarding a clear indication of Congres
sond intent required to impinge on triba sovereignty. The
Court concluded that “the NLRA did not impinge on the
Tribe's sovereignty enough to construe the statute narrowly,”
and thus held tha “applying the NLRA to San Manuel’s Casino
would not impair tribd sovereignty, [and] federd Indian law
does not prevent the Board from exercising jurisdiction.”FN3s

Is an Indian Tribal Government Operating a Com-
mercial Enterprise an Employer Under the NLRA?

Unlike the tribd sovereignty question, which the Court stated
that it reviewed denovo because the Board had no expertise in
Indian law, the Court started its andysis of the employer ques-
tion with a staement that if the “Board’s interpretation is a
permissible congtruction of the statute [NLRA], we must give
that interpretation controlling weight."FN36 The Court noted
San Manuel’s argument for a governmental exemption claiming
that it fel within the exception to the NLRA’s definition of
employer for “any Sae or politicad subdivison thereof.”’FN37
The Court concluded that San Manuel’s argument was plausible
but that the Board’s more restrictive reading of the exception
was a permissible construction of the NLRA.

San Manud dso argued tha nothing in the legidative history of
the NLRA indicated a Congressiond intent to apply the NLRA
to triba governments. The Court dismissed this argument as
“irrdlevant in light of our concluson above tha the NLRA
does not impinge on the Tribe's sovereignty.”FN38

The Court dso addressed San Manuel’s argument that the In-
dian Gaming Regulaory Act (IGRA)™N3 gave tribes and saes
a primary role in regulating tribad gaming activities, including
labor relations, and thus foreclosed application of the NLRA.
The Court gtated that San Manue read too much into IGRA
because there was “no indication tha Congress intended to
limit the scope of the NLRA when it enacted | GRA.”FN40

The Court summed up its decision by stating “that the Board
has given the NLRA anatural interpretation that falls within the
range of interpretations the NLRA permits, and regardless of
whether we think the Board’s decision wise, we are without
authority to regject it.”FN4L

Conclusion.

The Court’s summation of its decision clearly demongtrates that
the commercid versus governmenta characterization of Sen
Manuel’s casino was a dominant if not the primary factor in its
decision aswell as the Board’s decision.

“Given tha gpplication of the NLRA to the
San Manuel Casino would not significantly

impair triba sovereignty, and therefore federd
Indian law does not preclude the Board from
applying the NLRA, and given that the Board's
decision as to the scope of the term ‘employer’
in the NLRA congtitutes ‘a permissible con-
gruction of the statute,” we uphold the Board's
concluson finding the NLRA applicable. In
some regards our andysis has differed dightly
from that of the Board. These differences do
not, however, congtitute an improper usurpa
tion of the Board's decison-making preroga
tive, because the Board, in reaching its ultimate
conclusion, relied on the same factors we rely
upon; specificaly, that the Casino is a purdy
‘commercia  enterprise; that employs
‘dgnificant numbers of non-Indians and . . .
caters to a non-Indian clientele who live off
the reservetion. Moreover, the differences be-
tween our andysis and that of the Board relate
to the application of federd Indian law, not to
the Board's interpretation of the scope of the
term ‘employer’ in the NLRA. Because Con-
gress has not delegated questions of federd
Indian law to the Board, and because we agree
with the Board's ultimate conclusion that fed-
erd Indian lawv poses no obstacle here, we
need not remand the matter.”

Of most import for tribd employers, isthe Court’s statement that
the gpplication of the NLRA, a law of generd applicability con-
cerning labor relations, does not infringe upon triba sovereignty
when tribes operate “commercid establishments” Snce dl fed-
era employment laws, except the Americans with Disability Act
and Title VII of the Civil Rights Act, do not mention Indian
tribes, it is reasonable to presume that tribad employers may have
to address the merits of claims under virtualy al federd employ-
ment lawsin the future.

About the Authors;

Danny W. Jarrett is president and managing shareholder of
Noeding & Jarett and an elected member of the Board of Bar
Commissoners of the Sae Bar of New Mexico. Mr. Jrrett’s
legd practice focuses on counseling and representing employers
and government entities regarding labor and employment dis-
putes.

James L. Cook isan associae attorney at Noeding & Jarrett. In
addition to practicing law, Mr. Cook has extensive experience as a
business executive responsble for hiring, firing, training, negotia-
tions, policymaking, and managing diverse groups of employees.

Mr. Jarrett’s and Mr. Cook’s views are their own and do not nec-
essaxily reflect those of the State Bar of New Mexico or the In-
dian Law Section. Referencesarelocated on page 6.
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LAST WORD: NOMINATING COMMITTEE BOARD MEMBER NOMINATIONS

On October 15, 2007, the 2007 Nominating Committee of the Indian
Law Section submitted to the Chair is nominations for the four (4) pos-
tions being vacated at this year’s end.

Position 1 (2007-2009 Term): Zackeree Kelin
Position 2 (2008-2010 Term): Robert Gruenig*
Position 3 (2008-2010 Term): Danny Jarrett
Position 4 (2008-2010 Term): Helen Padilla

However, please note that pursuant to the Bylaws of the Indian
Law Section, Section 7.4:

One (1) or more additionad nominations may be made for any
office by petition signed by not less than ten (10) members whose
Section membership began at least thirty (30) days prior to the
commencement of the annua eection. The petition should state
that the member nominated has agreed to the nomination. The
petition must be sent to the Executive Director of the Sate Bar
and must be received in the Sate Bar office not later than Octo-
ber

ber 31st. Any nomination made by petition shdl be made known
immediately to the nominating committee, the other candidates, the
Board, and the Chair of the Section.

In the event tha there is more than one nominee per available seat,
an dection will be held. Otherwise, a nominee will be deemed
elected by acclamaion. See Sec. 7.4 of the Indian Law Section
Bylaws for further details.
Aaron C. Frankland, Chair
2007 Nominating Committee
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Media Subcommittee A MESSAGE FROM THE EDITOR
Aaron C. Frankland, Chair/Editor  The Newdletter serves as atool to inform you of various developments in Indian Law within the
Cynthia Aragon Stanaland, Chair Sate of New Mexico. Take advantage of it. | encourage you to send contributions, including

Maggie Coffey-Pilcher, Director
Pablo Padilla, Director

editorids, summaries of opinions, or other information you deem to be of vaue to your fellow
Indian Law practitioners. This may even include humorous anecdotes, cartoons, or photo-
graphs. | will be vacating my seet a the end of this term, and will pass the responsibility of put-

ting together the newdetter to another. Submissions should be directed to Cynthia Aragon
Stanaland at cindyaragoni@gmail.com. Please include your name, where you work, and contact infor-

mation. It has been a pleasure serving you. Thank you.

Aaron C. Frankland, Editor
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