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State Bar
Lending Library

A Free Membership Service

Visit the State Bar’s Lending Library at the State Bar or online at
www.nmbar.org and obtain advice on the following topics:

= Client Materials

= Client Relations

* Law Office Management

= Law Practice

= Legal Career

= Marketing

* Professionalism and Risk Management
* Solo and Small Firm Practice

= Technology

Books and Tapes may be borrowed for two weeks; shipping is
available for members who reside outside the Albuquerque
area.

Browse Materials alphabetically or by topic on www.nmbar.org.
Click on Attorney Services/Practice Resources in the top
navigation bar and select Lending Library.

Place an Order by using the e-mail link membership@nmbar.org,
visiting the State Bar Center or calling (505) 797-6033.
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A new marketing option. ..

Inserts are Now Available
in the Bar Bulletin

* Four pages * Profile your firm or

compan
e Full color pany

* Highlight your products

* Only one per issue )
or services

for more information contact:

—— Marcia C. Ulibarri ¢ 505.797.6058 * mulibarri@nmbar.org ——
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Provided by the State Bar's Law O ce
Management Committee

Visit www.nmbar.org, select Attorney Services/Practice Resources, then
Law O ce Management to find information on the following topics
and more:

s4 Business of a s4 Marketing
Law O ce

. . s Products & Service
s Client Relations Directory

7 Employment - Risk Management
Issues

Forms Z Solo Handbook
o

_ s Technology
& Malpractice (Document Assembly)

Submit questions or comments to the Law
O ce Management Committee through
membership@nmbar.org
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Professionalism Tip

With respect to the courts and other tribunals:

| will be a vigorous and zealous advocate on behalf of my client, but | will
remember that excessive zeal may be detrimental to my client’s interests
or the proper functioning of our justice system.

Meetings

July

18
Board of Editors,
8:30 a.m., State Bar Center

20

Committee for the Delivery of Legal
Services to People with Disabilities,
noon, State Bar Center

20
Indian Law Section Board of Directors,
9 a.m,, State Bar Center

20
Trial Practice Section Board of Directors,
noon, State Bar Center

State Bar Workshops

July

25
Consumer Debt/Bankruptcy Workshop
6 p.m., State Bar Center, Albuquerque

26
Consumer Debt/Bankruptcy Workshop
5:30 p.m., Branigan Library, Las Cruces

August

22
Consumer Debt/Bankruptcy Workshop
6 p.m., State Bar Center, Albuquerque

23
Consumer Debt/Bankruptcy Workshop
5:30 p.m., Branigan Library, Las Cruces

Cover Artist: Cover Artist: Santa Fe artist and teacher Jakki Kou man has exhibited her brightly colored
acrylic and pastel landscape paintings nationally for more than 20 years. One of her paintings was selected as
the City of Santa Fe poster in 2003-04. Her work has also been published in Pasatiempo, Cowboys & Indians,
and e Santa Fean, among others. Kou man will have a solo exhibition at the Las Cruces Museum of Art
in November. To see the cover art in its original color, visit www.nmbar.org and click on Bar Bulletin.
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NOTICES

CourT NEWS
N.M. Supreme Court
Appellate Rules

Committee

Vacancy

A vacancy exists on the Appellate Rules
Committee due to the resignation of one
member. Attorneys interested in volunteer-
ing time on this committee may send a letter
of interest and/or resume to Kathleen Jo
Gibson, Chief Clerk, PO Box 848, Santa
Fe, New Mexico 87504-0848. Deadline
for letters/resumes is July 30.

Law Library

Open Monday-Friday, 8 a.m.—6 p.m.
Closed Saturdays and Sundays

Phone: (505) 827-4850; fax: (505) 827-
4852; e-mail: libref@nmcourts.com; Web
site: www.supremecourtlawlibrary.com.

Second Judicial District

Court

Settlement Week Deadlines

e 2nd Judicial District Court’s Nine-
teenth Annual Settlement Week will be Oct.
15-Oct. 22. e deadline for requesting a
referral of a civil or domestic relations case
to Settlement Week 2007 is Aug. 3. For
complete details regarding referral requests,
see LR2-602, Section C, of the Second Ju-
dicial District Courts Local Rules Governing
the Settlement Facilitation Program. Blank
referral forms are available in the civil
clerk’s o ce, domestic relations clerk’s of-
fice and Court Alternatives. Forms are also
available at www.seconddistrictcourt.com.

Note: All referral forms should be filled out
completely and sent directly to the assigned
judge in the case. Include names, addresses
and contact numbers of all parties/attorneys
(especially pro se parties) involved and any
other individuals requiring notice of the
settlement facilitation.

Fourth Judicial District

Court

Judicial Nominees
e District Court Judicial Nominating

Commission convened June 26 in Las Vegas,
N.M., and completed its evaluation of the
five applicants for the vacancies on the 4th
Judicial District Court. e Commission
recommends the following two applicants
(in alphabetical order) to Governor Bill
Richardson:

Gerald E. Baca

Arthur L. Bustos

Fifth Judicial District

Court
Reconvening of Nominating

Commission

e District Court Judicial Nominat-
ing Commission reconvened at the Eddy
County Courthouse in Carlsbad at 9 a.m.,
July 3, and completed its evaluation of the
five applicants for the vacancy on the 5th
Judicial District Court. e Commission
voted not to nominate any additional names
from the applicant pool. e name of James
Richard Brown was forwarded to Governor
Bill Richardson after the Commission
originally met on Jan. 8.

Sixth Judicial District
Court

Judicial Nominees

e District Court Judicial Nominating
Commission convened on July 6 in Dem-
ing and completed its evaluation of the
five applicants for the vacancy on the 6th
Judicial District Court. e Commission
recommends the following two applicants
(in alphabetical order) to Governor Bill
Richardson:

Edward L. Hand
George D. Viramontes

Tenth Judicial District

Court

Judicial Nominees
e District Court Judicial Nominating

Commission convened July 5 in Tucumcari
and completed its evaluation of the two
applicants for the vacancies on the 10th
Judicial District Court. e Commission
recommends the following two applicants
(in alphabetical order) to Governor Bill
Richardson:

Albert J. Mitchell

Donald C. Schutte

Judicial Nominating Commission
information is available at http://
lawschool.unm.edu/judsel/commis-
sions/index.php. e links will only
be viable when a vacancy exists and
a commission meeting is pending
in the respective court. Information
is updated on the Web site as it
becomes available.

Destruction of Exhibits and Tapes

Pursuant to the Judicial Records Retention and Disposition Schedules, exhibits or tapes filed with the court in criminal, civil,
children’s court, domestic, incompetency/mental health, adoption and probate cases for the years and courts shown below, including
but not limited to cases that have been consolidated, are to be destroyed. Cases on appeal are excluded. Counsel for parties are advised
that exhibits and tapes can be retrieved by the dates shown below. Attorneys who have cases with exhibits, or who have cases with tapes
and wish to have duplicates made, may verify exhibit or tape information with the Special Services Division at the numbers shown
below. Plainti (s) exhibits will be released to counsel of record for the plainti (s), and defendant(s) exhibits will be released to counsel
of record for defendant(s) by Order of the Court. All exhibits will be released in their entirety. Exhibits and tapes not claimed by the
allotted time will be considered abandoned and will be destroyed by Order of the Court.

1% Judicial District Court (505) 827-4687 Exhibits in criminal, civil, children’s

courts, domestic, incompetency/mental

May be retrieved through July 29

health, adoption and probate cases, 1976-1990

Exhibits in criminal, civil, children’s
courts, domestic, incompetency/mental

May be retrieved through August 29

health, adoption and probate cases, 1973-1991
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Worker’s Compensation
Administration

Request for Comments

e director of the Workers' Compen-
sation Administration (WCA), Glenn R.
Smith, is considering the reappointment
of Workers Compensation Judge Gregory
D. Griego to a five-year term pursuant
to NMSA 1978, Section 52-5-2 (2004).
Judge Griego’s term expires Nov. 14. Ad-
dress written comments concerning Judge
Griego’s performance by 5 p.m., July 27,
to WCA Director Glenn R. Smith, c/o
General Counsel O ce, PO Box 27198,
Albuquerque, NM 87125-7198; or fax to
(505) 841-6813.

StaTE BAR NEWS
Attorney Support Group

e next Attorney Support Group meet-
ing will be held at 5:30 p.m., Aug. 6, at the
First United Methodist Church at Fourth
and Lead SW, Albuquerque. e group
meets regularly on the first Monday of the
month. For more information, contact Bill
Stratvert, (505) 242-6845.

OTHER BARS
National Association of

Women Lawyers

Law Student Mentor Program

The National Association of Women
Lawyers has begun a new law student
mentor program geared toward the social
and professional advancement of female
attorneys. e program matches attorney
mentors and students from a variety of
legal fields and geographic locations on a
nationwide basis. Mentors may be any level
of seniority and will be given guidance from
NAWL on how to best help student pro-
tégées. NAWL anticipates completing the
formal pairings in September 2007. Lawyers
who join NAWL for the first time and sign
up to become mentors will receive $20 o
their first year dues. Law student membership
in NAWL is free and is open to both women
and men. For more information, contact Dr.
Stacie Strong, (312) 988-6186 or strongs@
nawl.org.

s
o
CLHSIRARY SIHELE
Connecting with Your Client: Success
rough Improved Client Communica-
tion Techniques, by Noelle C. Nelson,

Ph.D. (from the ABA Law Practice
Management Section)

Connecting with Your Client offers
tools for achieving greater client satisfac-
tion through improved communication.

e author, psychologist, therapist and
legal consultant Noelle C. Nelson, Ph.D.,
presents practical guidance and specific
methods based on psychological principles
which teach the reader to:

* Project attentiveness and caring;

 create rapport that builds a client’s

trust and confidence;

» become a client-centered advocate;

e communicate billing and other case

is information is provided as a service to our readers.

management issues in ways that
support good client-lawyer rela-
tions;

« handle troublesome aspects of a case
without losing a client’s coopera-
tion and good will;

« handle difficult clients without
losing the client or the case; and

« train associates, legal assistants and
supportsta toadopt the appropri-
ate attitude toward clients.

Connecting with Your Client presents

a step-by-step approach in working with
adi cult client or uncomfortable situ-
ation. It also includes real-life, real-case
experiences from clients and lawyers
alike. Managing partners, executive
directors and marketing directors of top-
level firms contribute their perspective
and share their solutions for attaining
client satisfaction and cooperation.

For more information about the
State Bar Lending Library, visit
www.nmbar.org,
call (505) 797-6033 or e-mail
membership@nmbar.org.

e State Bar of New Mexico makes no claims, promises,

warranties or guarantees about the accuracy, completeness or adequacy of any of the resources presented.

N.M. Defense Lawyers
Association
Young Lawyer of the Year

Award

Nominations are being accepted for the
2007 NMDLA Young Lawyer of the Year
Award. e award will be presented at the
2007 DLA Annual Meeting on Oct. 18 in
Albuquerque. e award is given to one
or more attorneys who have not practiced
more than five years or are under the age
of 36; have, by their ethical, personal and
professional conduct, shown exemplary
achievement in the legal profession; and/or
have contributed time and expertise to the
NMDLA. Letters of nomination should
be sent to NMDLA, PO Box 94116,
Albuquerque, NM 87199; fax to (505)
858-2597; or e-mail nmdefense@nmdla.
org. e deadline for nominations is Aug.
31. isis the first year of this award.

UNM

School of Law
Summer Library Hours

Monday— ursday 8a.m.to 9 p.m.
Friday 8a.m. to 6 p.m.
Saturday 9a.m. to 6 p.m.
Sunday Noon to 9 p.m.
Reference

Monday—Friday 9a.m.to 6 p.m.
Saturday Closed
Sunday Noon to 4 p.m.
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Disciplinary Quarterly Report
Reporting Period: April 1, 2007 to June 30, 2007

Report Submitted by the Disciplinary Counsel

Final Decisions

Aaron D. Dinwiddie, Las Cruces (Disciplinary No. 09-2006-513):
NM Supreme Court ordered an indefinite suspension for a mini-
mum of three years for failing to provide competent representation
to clients, failing to promptly and diligently act on client cases, and
failing to cooperate in the investigation conducted by the o ce
of disciplinary counsel; conditions for applying for reinstatement
include: (a) making restitution; (b) taking and passing the Mul-
tistate Professional Responsibility Examination; (c) submitting to
a psychological examination by a qualified expert; and (d) paying
the costs associated with discipline.

Charges Filed

Charges were filed against an attorney for allegations of failing to
surrender documents to which the client was entitled at the termina-
tion of representation and failing to cooperate in the investigation
conducted by the o ce of disciplinary counsel.

Charges were filed against an attorney for allegations of failing to
competently represent a client and failing to act with reasonable
diligence and promptness in representing a client.

Charges were filed against an attorney for allegations of failing to
cooperate in the investigations conducted by the o  ce of disciplin-
ary counsel.

Charges were filed against an attorney for allegations of failing to
cooperate in the investigations conducted by the o  ce of disciplin-
ary counsel.

Charges were filed against an attorney for allegations of committing
criminal acts that reflect adversely on his/her honesty, trustworthi-
ness, or fitness as a lawyer in other respects.

Petitions for Reinstatement Filed: 1

Gregory Gahan (Disciplinary No. 07-2007-525): Petition filed
onJune 28, 2007; N.M. Supreme Court remanded to Disciplinary
Board for further action on June 28, 2007.

Formal Reprimands: 0

Informal Admonitions: 4
Attorneys were admonished for the following conduct:
(1) failing to serve complaints on multiple defendants within
a reasonable amount of time as a “strategy” to preserve
settlement negotiations with said defendants; delay led to a
summary judgment in favor of one defendant;
(2) notarizing a document outside the presence of the principal
who was the attorney’s client;
(3) backdating a document and certain checks to protect the
interests of a client; and
(4) failing to timely file a Rule 1-089.1 a davit with the first
paper filed in a civil case in state court; having a paralegal sign
deposition notices for eight witnesses (in violation of Rule
1-011, NMRA 2007); and failing to ensure that the attorney’s

Complaints Received
Allegations No. of Complaints
Trust Account Violations 15
Conflict of Interest 3
Neglect and/or Incompetence 66
Misrepresentation or Fraud 13
Relationship with Client or Court 14
Fees 8
Improper Communications 4
Criminal Activity 1
Personal Behavior 4
Other 20
Total number of complaints received 148

biographical profile on the firm’s web-page, letterhead, and
business cards complied with Rule 16-705(B) of the Rules
of Professional Conduct.

Letters of Caution: 10
Attorneys were cautioned for the following conduct:

(1) failing to voluntarily withdraw from representation where
a potential conflict of interest would likely lead to an order
of withdrawal, and in fact, led to an order of withdrawal;

(2) making changes to orders drafted and submitted for approval
by opposing counsel, and failing to ensure that opposing
counsel approved said changes prior to filing the edited
orders with the court;

(3) making an assertion in a motion that overstepped the
bounds of appropriate advocacy;

(4) advising clients that retainers are non-refundable and pos-
sibly engaging in excessive billing;

(5) failing to conduct and respond to discovery and to make
required pretrial filings where attorney had genuine concerns
about a client’s honesty and integrity; proper course of ac-
tion under the circumstances would have been to withdraw
from representation;

(6) failing to keep a client reasonably informed about the status
of a legal matter;

(7) failing to make timely restitution to a former client as part
of the disciplinary process;

(8) neglecting client cases due to personal issues and not
enlisting the assistance of other attorneys to protect client
interests;

(9) engaging in conduct which may implicate Rule 16-804 of
the Rules of Professional Conduct; and

(10) referring to the specifics of a case in a public forum in a
manner which may violate Rule 16-404 of the Rules of
Professional Conduct.
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LEcAL EDUCATION

JuLy
17 Advancing the HR/Attorney 18 Gain the Edge!® Latz’s Golden 24 Minimizing Client Estate Taxes
Relationship Rules of Negotiation-Part 1 with Plans That Work
VR, State Bar Center Tele-Web Seminar Albuquerque
Center for Legal Education of NMDLA National Business Institute
NMSBF 1.0 General 56G,1.0E
55G (505) 797-6021 (715) 835-8525
(505) 797-6020 www.nmdla.org www.nbi-sems.com
www.nmbarcle.org
18 Handling a Social Security 25 Fundamentals of
17 Depositions Ato Z Disability Case Construction Contracts
Albuquerque Albuquerque Albuquerque
National Business Institute National Business Institute Lorman Education Services
56G,10E 50G,10E 6.6 G
(715) 835-8525 (715) 835-8525 (715) 833-3940
www.nbi-sems.com www.nbi-sems.com www.lorman.com
17 Experts-Discovery and 19 Arbitration-Theory and Practice 25 Internet-Things Lawyers Should
Work-Product Issues Teleconference Know About It
Teleconference TRT Teleconference
TRT 20G TRT
20G (800) 672-6253 20G
(800) 672-6253 www.trtcle.com (800) 672-6253
www.trtcle.com www.trtcle.com
20 Getting Ready For Your
17 Fourth Annual Elder Law Client’s Deposition 25 Practical and Legal Issues of
Seminar Teleconference Employee Wellness Programs
VR, State Bar Center TRT Albuquerque
Center for Legal Education of 20G Lorman Education Services
NMSBF (800) 672-6253 6.0G
27G,10E www.trtcle.com (715) 833-3940
(505) 797-6020 www.lorman.com
www.nmbarcle.org 23 Advanced Employment Law:
Working Through Common 26 E-Discovery and Forensics
17 Lawyer As Problem Solver: Problems Telephone Seminar
2007 Professionalism Albuquerque NMDLA
VR, State Bar Center National Business Institute 1.0 General
Center for Legal Education of 6.0G (505) 797-6021
NMSBF (715) 835-8525 www.nmdla.org
1.0P www.nbi-sems.com
(505) 797-6020 26 Picking the Right Cases—When
www.nmbarcle.org 23 Scientific Evidence—Practical to Say No
Solutions to Real World Problems Teleconference
17 Unclaimed Property Reporting Teleconference TRT
Albuquerque TRT 20G
Lorman Education Services 20G (800) 672-6253
6.6 G (800) 672-6253 www.trtcle.com
(715) 833-3940 www.trtcle.com
www.lorman.com 27 Ethical Quandaries—
24 Mediation-Theory and Practice Problem-Solving Workshop
18 Electronic Discovery-Updates Teleconference Teleconference
and Problem Solving TRT TRT
Teleconference 20G 20E
TRT (800) 672-6253 (800) 672-6253
20G www.trtcle.com www.trtcle.com
(800) 672-6253
www.trtcle.com
G = General E = Ethics P = Professionalism VR = Video Replay

Programs have various sponsors; contact appropriate sponsor for more information.
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LecaL EDucATION

www.nmbar.org
30 Professionalism—Practicing Law 31 Accountability vs. the Right
Without Fear to Practice
Teleconference Teleconference
TRT TRT
10E,1.0P 10E,10P

(800) 672-6253
www.trtcle.com

(800) 672-6253
www.trtcle.com

A
1-3  Annual Training Conference Lawyer As Problem Solver: 9 Corporate Practice-Screening
Albuquerque 2007 Professionalism and Conflict Issues
New Mexico Coalition Against VR, State Bar Center Teleconference
Domestic Violence Center for Legal Education of TRT
12G NMSBF 20E
(505)246-9240 1.0P (800) 672-6253
www.nmcadv.org (505) 797-6020 www.trtcle.com
www.nmbarcle.org
1 Road and Access Law 10 Independence of the Judiciary
Albuquerque Primer of Defined Benefits: 401K Retired Justice
National Business Institute Plans, Retirement Plans, 403b, Sandra Day O’Connor
6.0G 457 and SEP (Excerpt from 2007
(715) 835-8525 Albuquerque Annual Meeting)
www.nbi-sems.com Lorman Education Services VR, 3rd Judicial District
6.6 G Courthouse, Las Cruces
7 Drafting Documents That Even (715) 833-3940 Center for Legal Education of
Clients Might Appreciate www.lorman.com NMSBF
VR, State Bar Center 106G
Center for Legal Education of Consumer Protection Law (505) 797-6020
NMSBF Santa Fe www.nmbarcle.org
1.0G Paralegal Division
(505) 797-6020 10G 10 Lawyer As Problem Solver:
www.nmbarcle.org (505) 986-2502 2007 Professionalism
VR, 3rd Judicial District
7 False Claims Act and New Frontiers in Courthouse, Las Cruces
the Healthcare Industry Marital Property Law Center for Legal Education of
VR, State Bar Center Albuquerque NMSBF
Center for Legal Education of Lorman Education Services 10P
NMSBF 6.1G,05E (505) 797-6020
3.7G (715) 833-3940 www.nmbarcle.org
(505) 797-6020 www.lorman.com
www.nmbarcle.org 10 Road and Access Law
Social Security Overview VR, 3rd Judicial District
7 Fourth Annual Elder Law Paralegal Division Courthouse, Las Cruces
Seminar Albuquerque Center for Legal Education of
VR, State Bar Center 10G NMSBF
Center for Legal Education of (505) 222-9356 30G
NMSBF (505) 797-6020
27G,10E State of Electronic Discovery www.nmbarcle.org
(505) 797-6020 in State Courts
www.nmbarcle.org Tele-Web Seminar 13 Experts-Discovery and
NMDLA Work-Product Issues
7 How To Prepare and Defend 1.0 General Teleconference
a Medical Malpractice Case (505) 797-6021 TRT
VR, State Bar Center www.nmdla.org 20G
Center for Legal Education of (800) 672-6253
NMSBF www.trtcle.com
30G
(505) 797-6020
www.nmbarcle.org
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WRITS OF CERTIORARI

As UpDATED BY THE CLERK OF THE NEw MExico SupreME COURT

Kathleen Jo Gibson, Chief Clerk New Mexico Supreme Court
PO Box 848 - Santa Fe, NM 87504-0848 - (505) 827-4860

ErFecTive JuLy 16, 2007

i NO. 30,474 State v. Burke (COA 27,109) 6/13/07
PeTITIONS FOR WRIT OF CERTIORARI FILED AND PENDING: NO. 30,502 Romero v. Elebario (12-501) 6/12/07
Date Petition Filed NO. 30,473 Hidalgo v. Ribble (COA 27,358) 6/12/07
NO. 30,532 Wilks v. St. Vincent Hospital (CA 27,434)  7/6/07 NO. 30,472 State v. Gonzales (COA 27,154) 6/12/07
NO. 30,531 State v. Collins (COA 25,942) 7/6/07 NO. 30,471 State v. DeLaRosa (COA 27,103) 6/12/07
NO. 30,530 State v. Lopez (COA 27,039) 7/6/07 NO. 30,467 State v. Verdugo  (COA 25,534) 6/12/07
NO. 30,529 State v. Black (COA 27,550) 7/6/07 NO. 30,460 Martinez v. State  (12-501) 6/12/07
NO. 30,528 Wakeland v. Coppler & NO. 30,466 State v. Cantsee  (COA 27,211) 6/11/07
Mannick, P.C. (COA27,128) 7/6/07 NO. 30,465 State v. Flores (COA 27,180) 6/11/07
NO. 30,527 Gingrich v. Sandia NO. 30,464 State v. Siow (COA 25,528) 6/11/07
Corporation (COA 25,955/25,956)  7/5/07 NO. 30,463 State v. Williams (COA 25,519) 6/11/07
NO. 30,526 State v. Maddox  (COA 25,404) 7/5/07 NO. 30,415 ACLU v. City of
NO. 30,525 State v. Turner (COA 26,159/26,256)  7/5/07 Albuquerque (COA 26,143) 6/11/07
NO. 30,524 State v. Lee (COA 25,822) 7/5/07 NO. 30,461 State v. Wormly  (COA 27,187) 6/8/07
NO. 30,522 State v. Arellano  (COA 27,309) 7/5/07 NO. 30,452 Kirby v. State (12-501) 6/7/07
NO. 30,521 State v. Hilton (COA 27,368) 7/5/07 Response due 7/6/07
NO. 30,520 State v. Thompson (COA 27,051) 7/5/07 NO. 30,451 State v. Gallegos  (COA 24,480) 6/6/07
NO. 30,518 Dombosv. Lowe (COA 27,215) 7/3/07 NO. 30,448 Pereav. Hereida  (12-501) 6/5/07
NO. 30,517 State v. Snell (COA 26,655) 7/3/07 Response due 7/26/07 by extn
NO. 30,516 State v. Hinzo (COA 27,036) 7/3/07 NO. 30,447 State v. Ramirez ~ (COA 27,305) 6/4/07
NO. 30,515 State v. Yanez (COA27,377) 7/3/07 NO. 30,444 State v. Gonzalez (COA 25,756) 6/1/07
NO. 30,514 State v. Martinez  (COA 27,147) 7/3/07 NO. 30,441 State v. William F. (COA 26,968) 5/30/07
NO. 30,513 Grant v. Cumiford (COA 27,137) 7/3/07 Response due 7/16/07
NO. 30,512 Garciav. Janecka (12-501) 712107 NO. 30,432 Sanchezv.King  (COA 27,293/27,343) 5/22/07
NO. 30,511 State v. Velasquez (COA 27,183) 712107 NO. 30,431 Montoyav. King (COA 27,293/27,343) 5/22/07
NO. 30,510 State v. Calvin (COA 27,200) 7/2/07 NO. 30,430 Cortez v. King (COA 27,343/27,293)  5/22/07
NO. 30,509 Chavez v. Lytle (12-501) 7/2/07 NO. 30,410 State v. Salasar (COA 26,577) 5/14/07
NO. 30,507 State v. Lucero (COA 27,279) 6/29/07 Response due 7/12/07 by extn
NO. 30,505 Uecker v. Tapia (12-501) 6/28/07 NO. 30,346 State v. Owens (COA 27,093) 4/12/07
NO. 30,504 State v. Otto (COA 23,280) 6/28/07 Response filed 5/21/07
NO. 30,506 Hill v. State (12-501) 6/27/07 NO. 30,341 Dailmer v. Lohman (COA 25,752/25,753)  4/4/07
NO. 30,503 State v. Rodgers  (COA 26,965) 6/27/07 NO. 30,279 Warren v. Gartman (12-501) 3/8/07
NO. 30,501 State v. Robinson (COA 26,594) 6/26/07 Response filed 4/30/07
NO. 30,500 State v. Hall (COA 27,588) 6/26/07
NO. 30,499 State v. Watson (COA 27,449) 6/25/07
NO. 30,498 Statev. Trujillo  (COA 27,365) 6/25/07 CERTIORARI GRANTED BUT NOT YET SUBMITTED TO THE
NO. 30,497 Sommerville v. SW Firebird (COA 27,444) 6/25/07 COURT:
NO. 30,496 Wimberly v. City of Clovis (COA 26,219) 6/25/07 '
NO. 30,495 State v. Quiroz (COA 27,102) 6/22/07 (Parties preparing briefs)
NO. 30,494 Manning v. Mining & Date Writ Issued
Minerals Division (COA 23,396) 6/22/07 NO. 28,954 State v. Schoonmaker (COA 23,927) 1/21/05
NO. 30,492 State v. Gabriel B. (COA 27,184) 6/21/07 NO. 29,581 Carrillov. Qwest (COA 25,833) 1/19/06
NO. 30,310 Brownv. Moya  (12-501) 6/21/07 NO. 29,649 State v. Garcia (COA 26,118) 3/3/06
NO. 30,490 Pincheira v. Allstate Ins. Co. (COA 26,044) 6/20/07 NO. 29,881 State v. Carpenter (COA 25,999) 8/22/06
Response filed 7/9/07 NO. 29,909 State v. Quintana (COA 25,107) 8/25/06
NO. 30,489 State v. Brown (COA 27,248) 6/20/07 NO. 29,951 State v. Cardenas (COA 26,238) 8/29/06
NO. 30,487 Chavez v. State (12-501) 6/19/07 NO. 30,016 State v. Ochoa (COA 24,720) 10/12/06
NO. 30,485 Bird v. State Farm Ins. Co. (COA 26,688) 6/19/07 NO. 30,035 Blancett v. Dial Oil (COA 26,951) 10/27/06
NO. 30,484 Statev. Turrieta  (COA 26,886) 6/19/07 NO. 30,044 Statev. O’Kelly ~ (COA 26,292) 11/13/06
NO. 30,483 State v. Bettencourt (COA 27,151) 6/18/07 NO. 30,089 Stockham v. Farmers
NO. 30,482 State v. Mendoza (COA 27,227) 6/18/07 Insurance (COA 26,057) 12/4/06
NO. 30,479 State v. Gonzales (COA 27,384) 6/15/07 NO. 30,123 State v. Ortiz (COA 26,045) 12/14/06
NO. 30,478 State v. DePasquale (COA 27,493) 6/14/07 NO. 30,124 State v. Hitchcock (COA 26,001) 12/14/06
NO. 30,475 Gladden v. Eunice (COA 26,550) 6/14/07 NO. 30,125 Statev. Castillo ~ (COA 26,051) 12/14/06
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NO. 30,127 State v. Armendariz (COA 24,448) 12/14/06 NO. 29,801 State v. Lopez (COA 25,110) 3/13/07

NO. 30,131 State v. Vargas (COA 24,880) 12/14/06 NO. 29,806 State v. Walters (COA 24,585) 3/13/07

NO. 30,129 Heath v. La Mariana Apts. (COA 24,991) 1/2/07 NO. 29,783 Gardiner v. Galles Chevrolet (COA 26,560) 3/13/07

NO. 30,140 State v. Jimenez (COA 25,056) 1/2/07 NO. 29,997 Stennis v. City of Santa Fe (COA 25,549)  3/14/07

NO. 30,165 Ferrell v. Allstate Insurance NO. 29,941 Baldonado v. El Paso Natural
Company (COA 26,058) 1/23/07 Gas Co. (COA 24,821) 3/14/07

NO. 30,180 State v. Funderburg  (COA 25,591) 1/30/07 NO. 29,973 Monks Own v. Monastery

NO. 30,169 Cook v. Anding (COA 27,139) 1/30/07 of Christ (COA 25,787) 3/26/07

NO. 30,193 State v. Hand (COA 25,931) 2/1/07 NO. 29,953 State v. Day (COA 25,290) 4/9/07

NO. 30,162 McNeill v. Burlington (COA 25,469) 2/9/07 NO. 29,895 Davis v. Farmers Insurance (COA 25,312)  4/9/07

NO. 30,196 State v. Esquibel (COA 26,622) 2/9/07 NO. 30,021 Helen G. v. Mark J.H. (COA 25,877) 4/11/07

NO. 30,199 State v. Stephen F. (COA 24,077) 2/16/07 NO. 30,027 Helen G. v. Mark J.H. (COA 25,877) 4/11/07

NO. 30.093 Rodriguez v. Calderon (12-501) 2/28/07 NO. 29,835 State v. Rogers (COA 25,950/25,968) 4/30/07

NO. 30,148 Cook v. Anding NO. 30,079 State v. Carreon (COA 26,048) 7/23/07
(on reconsideration)  (COA 27,139) 3/7/07 NO. 29,987 Orozco v. Lighthouse

NO. 30,232 State v. Watts (COA 26,738) 3/26/07 Financial (COA 26,503) 7/23/07

NO. 30,225 State v. Montoya (COA 26,067) 3/26/07 NO. 30,281 State v. Edwards (COA 25,675) 7/23/07

NO. 30,258 State v. Ellis (COA 26,263) 3/26/07 NO. 30,142 Albg. Redi Mix v. Scottsdale

NO. 30,267 State v. Ortiz (COA27,113) 4/2/07 Ins. Co. (COA 26,872) 7/23/07

NO. 30,269 State v. Martinez (COA 23,710) 4/2/07 NO. 30,259 State v. Cummings  (12-501) 7/23/07

NO. 30,272 State v. McClaugherty (COA 24,409) 4/2/07 NO. 29,890 State v. Granville (COA 25,005) 8/15/07

NO. 30,287 State v. Montoya (COA 26,483) 4/9/07 NO. 29,786 Case v. Hatch (12-501) 8/15/07

NO. 30,245 Garcia v. Lloyd’s of London (COA 25,985) 4/9/07 NO. 30,118 Sedillo v. Department of

NO. 30,289 State v. Contreras (COA 25,526) 4/16/07 Public Safety (COA 25,914) 8/27/07

NO. 30,263 State v. Downey (COA 25,068) 4/16/07 NO. 29,001 State v. Frawley (on remand

NO. 30,209 Varoz v. Varoz (COA 25,935) 4/20/07 from U.S.S.C)) (COA 23,758) 8/27/07

NO. 30,301 State v. Moreland (COA 25,831) 4/20/07 NO. 29,799 Albuquerque Commons V.

NO. 30,318 State v. Trujillo (COA 25,898) 4/20/07 City of Albuquerque (COA 24,425) 8/27/07

NO. 30,278 Sanders v. FedEx (COA 25,577) 4/20/07 NO. 29,791 Albuquerque Commons v. City

NO. 30,293 State v. Campbell (COA 24,899) 4/24/07 of Albuquerque

NO. 30,342 Brown v. Janecka (12-501) 4/24/07 (COA 24,026/24,027/24,042) 8/27/07

NO. 30,288 State v. Cortez (COA 25,406) 5/11/07 NO. 29,947 State v. Padilla (COA 25,380) 8/27/07

NO. 30,343 Moya v. City of Albuquerque (COA 26,382) 5/11/07 NO. 30,057 Romero v. Board of

NO. 30,351 State v. Bounds (COA 25,448) 5/11/07 Commissioners (COA 24,147/24,180) 8/27/07

NO. 30,292 Peters Corp. v. N.M. NO. 29,687 State v. Worrick (COA 24,557) 8/27/07
Banquest Investors Corp. (COA25,276)  5/24/07

NO. 30,370 State v. Trudelle (COA 25,476) 5/24/07

NO. 30,380 State v. Rowell (COA 26,429) 6/4/07 PETITION FOR WRIT OF CERTIORARI DENIED:

NO. 30,381 State v. Bomboy (COA 26,687) 6/4/07

NO. 30,386 C0|Ony Insurance NO. 30,459 Mclntire v. Janecka (12-501) 6/26/07
Company v. McLean (COA 27,321) 6/12/07 NO. 30,462 Lopezv. Garcia  (12-501) 6/26/07

NO. 30,425 Computer One v. Grisham (COA 25,732) 6/13/07  NO. 30,477 Knapp v. Janecka (12-501) 6/26/07

NO. 30]391 Hamberg v. Sandia National NO. 30,406 Valdez v. Yates (COA 25,305) 6/26/07
Laboratory (COA 26,559) 6/25/07 NO. 30,438 State v. Reyes (COA 25,970) 6/26/07

NO. 30]349 Franklin v. Coyote Canyon NO. 30,440 State v. Emmons (COA 25,823) 6/26/07
Rehabilitation Ctr.  (COA 27,159) 6/25/07  NO. 30,480 Salomonv. Moya (12-501) 6/26/07

NO. 30,321 State v. Salas (COA 27,083) 6/26/07  NO. 30,458 Jaramillo v. Looney (12-501) 6/26/07

NO. 30,424 Fiser v. Dell (COA 25,862) 6/26/07 ~ NO.30,319 Smithv. Janecka  (12-501) 6/26/07

NO. 30,317 Muniz v. Janecka (12-501) 7/6/07 NO. 30,404 Sandoval v. PERA (COA 27,561) 6/26/07

NO. 30,426 State v. Garcia (COA 27,351) 6/26/07
NO. 30,450 State v. Turner (COA 24,257) 713107

CERTIORARI GRANTED AND SUBMITTED TO THE COURT: NO. 30449 State v. Trujillo (COA 25.030) 2/3/07

(Submission = date of oral argument or briefs-only submission)
Submission Date

NO. 29,712 Smith v. City of Santa Fe (COA 24,801) 6/12/06 WRIT OF CERTIORARI QUASHED:

NO. 29,513 State v. Grogan (COA 25,699) 9/12/06
NO. 29,931 Hydro Resources Corp. NO. 29,938 Cruz v. FTS Construction (COA 25,708)  6/27/07
v. Gray (COA24,012)  2/12/07
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OPINIONS

As UpDATED BY THE CLERK OF THE NEw MEexico COURT OF APPEALS
Gina M. Maestas, Chief Clerk New Mexico Court of Appeals
PO Box 2008 - Santa Fé, NM 87504-2008 - (505) 827-4925

ErFecTive JuLy 6, 2007

PUBLISHED OPINIONS

UNPUBLISHED OPINIONS

Date Opinion Filed

No.26990  11th Jud Dist San Juan CR-04-68, STATE v G ANAYA (affirm) 7/2/2007
No. 27395  12th Jud Dist Otero CR-05-311, STATE v G LORETTO (affirm) 7/2/2007
No. 27412 11th Jud Dist San Juan CR-06-363, STATE v A ZADOR (affirm) 7/2/2007
No. 27463  11th Jud Dist San Juan CV-00-347, D LOONEY v L BLANCHETT (reverse) 71212007
Slip Opinions for Published Opinions may be read on the Court’s Web site:
http://coa.nmcourts.com/documents/index.htm
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navarrosamuel @qwest.net
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Office of the District Attorney
5100 Second St., NW
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(505) 841-7676 (telecopier)

Cathy Lynn Nelson
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Luxembourg
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snelson@jn-law.com

Andrea Belury Noble

PO Box 35654
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Washington, DC 20507
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PO Box 1209

3800 E. Lohman, Ste. B
(88011)

Las Cruces, NM 88004-1209
(505) 523-2481

(505) 526-2215 (telecopier)
joconnell@mstlaw.com

CLERK CERTIFICATES

From THE NEw MEexico SupREME COURT
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Interstate Stream Commission
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(505) 827-5776 (telecopier)
adrian.oglesby @state.nm.us
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PO Box 1219

Moriarty, NM 87035-1219
(505) 982-0310

(505) 982-0722 (telecopier)
ggohlsen@lobo.net

Marilyn Cacciatore
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UNM School of Law
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1 University of New Mexico
Albuquerque, NM 87131-0001
(505) 277-3253

(505) 277-3319 (telecopier)
oleary @law.unm.edu

Jacqueline A. Olexy
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& Mroz, P.A.

PO Box 25467

201 Third St., NW, Ste. 1600
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Presbyterian Healthcare
Services

PO Box 26666

Albuquerque, NM 87125-6666
(505) 923-6176

(505) 923-6141 (telecopier)
toliver @phs.org
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David W. Olson, P.A.

515 North Flagler Dr.,

Ste. P-300

West Palm Beach, FL.
33401-6147

(561) 833-8866

(561) 833-9640 (telecopier)

Rosalise Olson

PO Box 513

Spirit Lake, IA 51360-0513
(712) 853-6486

(712) 853-6486 (telecopier)
rolson@co.dickinson.ia.us

Paul R. Onuska

Paul R. Onuska, P.C.
3907 N. Mesa Verde
Farmington, NM 87401
(505) 320-6084
pro@advantas.net
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PO Box 9034

Santa Fe, NM 87504-9034

(505) 992-8477

(505) 992-0527 (telecopier)
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com

Hon. Robert S. Orlik
Ninth Judicial District Court
117 W. 8th St.

Clovis, NM 88101

(505) 769-2271

(505) 763-5251 (telecopier)
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Brian J. O’Rourke

U.S. Department of State
Foreign Service

6110 Damascus Pl.
Dulles, VA 20189-6110
brian @btpi.org

Ana Maria Ortiz

N.M. Department

of Environment

525 Camino de Los Marquez,
Ste. 1

Santa Fe, NM 87505-1816
(505) 476-8600

(505) 476-8654 (telecopier)
anamarie.ortiz@state.nm.us

Andrew P. Ortiz

Law Offices of

Andrew P. Ortiz, P.C.

PO Box 704

Albuquerque, NM 87103-0704
(505) 242-1195

(505) 247-1377 (telecopier)
andrewortiz@qgwest.net

Jay R. Ortiz

Law Offices of Jay R. Ortiz
1000 Buckingham Cir., NW
Atlanta, GA 30327-2704
(678) 410-0621

Luis M. Ortiz

Ortiz & Lopez, P.L.L.C.

117 Bryn Mawr Dr., SE
Albuquerque, NM 87106-2209
(505) 314-1311

Tony F. Ortiz

Scheuer, Yost

& Patterson, P.C.

PO Box 9570

125 Lincoln Ave., Ste. 223
(87501)

Santa Fe, NM 87504-9570
(505) 982-9911

(505) 982-1621 (telecopier)
tfo@santafelawyers.com

Michael Joseph O’Sullivan
301 Panorama Blvd., Apt. 115
Alamogordo, NM 88310
(505) 921-8220

Lawrence Otero

Office of the

Attorney General

PO Drawer 1508

Santa Fe, NM 87504-1508
(505) 827-6009

(505) 827-6989 (telecopier)
lotero@ago.state.nm.us

David Karl Ottman

Office of the District Attorney
710 E. 20th St.

Farmington, NM 87401-4205
(505) 599-9810

(505) 599-9822 (telecopier)
dottman @da.state.nm.us

Ernest O. Pacheco

PO Box 24254

Santa Fe, NM 87502-9254
(505) 660-8155
eopacheco@earthlink.net

Sammy L. Pacheco

Office of the County Attorney
105 Albright St., Ste. A

Taos, NM 87571

(505) 737-6307

(505) 737-6314 (telecopier)
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N.M. State Personnel Office
PO Box 26127
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Santa Fe, NM 87502-0127
(505) 476-7813

(505) 476-7727 (telecopier)
leonard.j.padilla@state.nm.us

Hon. Linda G. Padilla
Gallup Municipal Court
PO Box 430

Gallup, NM 87305-0430
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(505) 863-1308 (telecopier)
judge@cia-g.com
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(505) 244-0770

(505) 244-9266 (telecopier)
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(915) 833-5150 (telecopier)
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PO Box 2117
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(505) 326-3808 (telecopier)
barton13 @earthlink.net

Gordon R. Palmer

East Resources, Inc.
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(303) 865-5961 (telecopier)
gpalmer @eastresourcesinc.com

Enrique Palomares

City of Sunland Park

1000 McNutt Rd., Ste. A
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(505) 589-6901

(505) 589-1222 (telecopier)
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One N. Central Ave.,
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Phoenix, AZ 85004-4417
(602) 440-4848

(602) 257-6948 (telecopier)
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Manhattan Beach, CA
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From the New Mexico Supreme Court

NO. 07-8300-18

IN THE MATTER OF THE AMENDMENT OF
RULE 5-604 NMRA OF THE RULES OF CRIMINAL
PROCEDURE FOR THE DISTRICT COURTS

ORDER

WHEREAS, this matter came on for consideration by the Court
upon the recommendation of the Rules of Criminal Procedure for
the District Courts Committee to amend Rule 5-604 NMRA, and
the Court having considered said recommendation and being suf-
ficiently advised, Chief Justice Edward L. Chavez, Justice Pamela
B. Minzner, Justice Patricio M. Serna, Justice Petra Jimenez Maes,
and Justice Richard C. Bosson concurring;

NOW, THEREFORE, IT IS ORDERED that the amendments
of Rule 5-604 NMRA of the Rules of Criminal Procedure for the
District Courts hereby are APPROVED;

IT IS FURTHER ORDERED that the amendments of Rule
5-604 NMRA of the Rules of Criminal Procedure for District
Courts shall be effective on and after August 13, 2007; and

ITISFURTHER ORDERED that the Clerk of the Court hereby
is authorized and directed to give notice of the amendments of
Rule 5-604 NMRA by publishing the same in the Bar Bulletin
and NMRA.

DONE at Santa Fe, New Mexico, this 13th day of June,
2007.

Chief Justice Edward L. Chavez
Justice Pamela B. Minzner
Justice Patricio M. Serna
Justice Petra Jimenez Maes
Justice Richard C. Bosson

5-604. Time of commencement of trial.

A. Arraignment. The defendant shall be arraigned on the
information or indictment within fifteen (15) days after the date
of the filing of the information or indictment or the date of arrest,
whichever is later.

B. Time limits for commencement of trial. The trial of a
criminal case or habitual criminal proceeding shall be commenced
six (6) months after whichever of the following events occurs
latest:

(1) the date of arraignment, or waiver of arraignment, in
the district court of any defendant;

(2) if the proceedings have been stayed to determine the
competency of the defendant to stand trial, the date an order is
filed finding the defendant competent to stand trial;

(3) ifamistrial is declared or a new trial is ordered by the
trial court, the date such order is filed;

(4) inthe event of an appeal, including interlocutory ap-
peals, the date the mandate or order is filed in the district court
disposing of the appeal;

(5) if the defendant is arrested or surrenders in this state
for failure to appear, the date of arrest or surrender of the defen-
dant;

(6) if the defendant is arrested or surrenders in another
state or country for failure to appear, the date the defendant is
returned to this state;

(7) if the defendant has been placed in a preprosecution
diversion program, the date of the filing with the clerk of the
district court of a notice of termination of a preprosecution diver-
sion program for failure to comply with the terms, conditions or
requirements of such program;

(8) the date the court allows the withdrawal of a plea or
the rejection of a plea made pursuant to Paragraphs Ato F of Rule
5-304 NMRA.

C. Extensions of time in district court. For good cause
shown, the time for commencement of trial may be extended by
the district court provided that the aggregate of all extensions
granted by the district court may not exceed six (6) months.

D. Extension of time by Supreme Court. For good cause
shown, the time for commencement of trial may be extended by
the Supreme Court or a justice thereof.

E. Procedure for extensions of time. The party seeking an
extension of time shall file with the clerk of the court a verified
petition for extension concisely stating the facts petitioner deems
to constitute good cause for an extension of time to commence the
trial. If the petition is filed in the Supreme Court, the statement of
good cause shall include a statement of a definite trial date that
the petitioner has already obtained from the district court within
the time period of the extension request. Upon request, the district
court shall provide the parties with such a trial date. The petition
shall be filed within the applicable time limit prescribed by this
rule, except that it may be filed within ten (10) days after the ex-
piration of the applicable time limit if it is based on exceptional
circumstances beyond the control of the parties or trial court which
justify the failure to file the petition within the applicable time
limit. A party seeking an extension of time shall forthwith serve
a copy thereof on opposing counsel. Within five (5) days after
service of the petition, opposing counsel may file an objection
to the extension setting forth the reasons for such objection. No
hearing shall be held except upon order of the court. If the court
finds that there is good cause for the granting of an extension
beyond the applicable time limit, it shall fix the time limit within
which the trial must commence.

F. Effect of noncompliance with time limits. In the event the
trial of any person does not commence within the time specified
in Paragraph B of this rule or within the period of any extension
granted as provided in this rule, the information or indictment
filed against such person shall be dismissed with prejudice.

G. Applicability. This rule shall not apply to cases on appeal
from the metropolitan, magistrate or municipal court.

Committee Commentary

Paragraph A of this rule requires arraignment within fifteen (15)
days after the filing of the information or indictment or the date
of arrest on the district court charges, whichever is later. State v.
Dominguez, 91 N.M. 296, 573 P.2d 230 (1977). A failure of the
state to arraign the defendant within the time limitation will not
result in a dismissal of the charge unless the defendant can show
some prejudice due to the delay. State v. Budau, 86 N.M. 21, 518
P.2d 1225 (Ct. App. 1973), cert. denied, 86 N.M. 5, 518 P.2d 1209
(1974).

Paragraph B of this rule requires that the trial of a criminal
case commence within six (6) months after the latest of any of




eight enumerated events occurs. An extension of time must be
obtained if the delay is caused by an event which is not listed in
Paragraph B of this rule. For example, an extension of time will
be necessary if the six (6) months will expire while a defendant
who was arrested in New Mexico for a criminal offense committed
in this state is in another state for trial for an offense committed
in that state or while the criminal proceedings are stayed under a
writ granted by either a federal or state court. For a further time
limitation of the trial of a defendant also charged with crimes
in another state, see Section 31-5-12 NMSA 1978 and State v.
Duncan, 95 N.M. 215, 619 P.2d 1259 (Ct. App. 1980).

Aviolation of Paragraph B of this rule can result in a dismissal
with prejudice of criminal proceedings, including habitual crimi-
nal proceedings. See State v. Lopez, 89 N.M. 82, 547 P.2d 565
(1976). However, the rules do not create a jurisdictional barrier
to prosecution. The defendant must raise the issue and seek dis-
missal. State v. Vigil, 85 N.M. 328, 512 P.2d 88 (Ct. App. 1973).
Where the state in good faith files a nolle prosequi and later files
the same charge, the time under Paragraph B of this rule begins to
run from the information, indictment or date of arrest, whichever is
later, on the second charge. This interpretation would not apply if
it is clear that the state is attempting to circumvent the purpose of
Paragraph B of this rule. State ex rel. Delgado v. Stanley, 83 N.M.
626, 495 P.2d 1073 (1972). See also State v. Lucero, 91 N.M. 26,
569 P.2d 952 (Ct. App. 1977). Where a case is transferred from
children’s court to the district court, the time begins to run when
the criminal information is filed in the district court, not when a
petition is filed in children’s court. A judgment in any proceedings
on a petition in children’s court is not to be deemed a conviction
of a crime. State v. Howell, 89 N.M. 10, 546 P.2d 858 (Ct. App.
1976).

Subparagraph (3) of Paragraph B of this rule includes new
trials which result from a mistrial declared pursuant to Rule 5-
611, newly discovered evidence pursuant to Rule 5-614 or the
granting of motion to vacate or set aside a judgment pursuant to
Rule 5-802.

Paragraph B of this rule does not apply to appeals from the
magistrate or municipal court. State v. DeBaca, 90 N.M. 806,
568 P.2d 1252 (Ct. App. 1977); City of Farmington v. Joseph, 91
N.M. 414, 575 P.2d 104 (Ct. App. 1978).

The granting of an extension of time under Paragraph C of
this rule is final and may not be challenged on the appeal after
conviction. State v. Sedillo, 86 N.M. 382, 524 P.2d 998 (Ct. App.
1974). See also State v. Jaramillo, 88 N.M. 60, 537 P.2d 55 (Ct.
App.), cert. denied, 88 N.M. 318, 540 P.2d 248 (1975).

The rule requires that a motion for extension of time beyond
the six-month trial limit be filed within the six-month period;
however, an exception allows a petition to be filed within ten (10)
days after the expiration of the six-month trial period if there were
exceptional circumstances beyond the control of the parties or
the judge for the failure to file the petition within the six-month
period. Itis believed that exceptional circumstances would include
the death or illness of the judge, prosecutor or defense attorney
immediately preceding the commencement of the trial which was
to commence the day prior to the expiration of the six-month trial
requirement.

Time is computed pursuant to Paragraph A of Rule 5-104
NMRA.

Commentary for 2007 Amendments to Rule 5-604 NMRA
The 2007 amendments to Paragraph C of the rule expand the
district court’s aggregate authority to grant extensions under the

rule from three (3) months to six (6) months. Under Paragraph D
of the rule, further extensions of time still must be sought from the
Supreme Court. However, in the rare instance when an extension
of time is sought from the Supreme Court beyond the six (6) month
period authorized by Paragraph C of the rule, the statement of good
cause in the petition filed with the Supreme Court must specify
the extreme circumstances justifying the extension request. The
statement of good cause also must include a statement informing
the Supreme Court of the definite trial date that the petitioner has
already obtained from the district court, which must be within the
time period of the extension request.

NO. 07-8300-19

IN THE MATTER OF THE AMENDMENTS OF RULES
12-205 AND 12-601 NMRA OF THE RULES OF APPEL-
LATE PROCEDURE

ORDER

WHEREAS, this matter came on for consideration by the Court
upon recommendation of the Rules of Appellate Procedure Com-
mittee to amend Rules 12-205 and 12-601 NMRA, and the Court
having considered said recommendation and being sufficiently
advised, Chief Justice Edward L. Chavez, Justice Pamela B.
Minzner, Justice Patricio M. Serna, Justice Petra Jimenez Maes,
and Justice Richard C. Bosson concurring;

NOW, THEREFORE, IT IS ORDERED that the amendments
of Rules 12-205 and 12-601 NMRA of the Rules of Appellate
Procedure hereby are APPROVED;

IT IS FURTHER ORDERED that the amendments of Rules
12-205 and 12-601 NMRA shall be effective for cases filed on
or after August 13, 2007,

IT ISFURTHER ORDERED that the Clerk of the Court hereby
is authorized and directed to give notice of the amendments of
the Rules 12-205 and 12-601 NMRA by publishing the same in
the Bar Bulletin and the NMRA.

DONE at Santa Fe, New Mexico, this 13th day of June,
2007.

Chief Justice Edward L. Chavez
Justice Pamela B. Minzner
Justice Patricio M. Serna
Justice Petra Jimenez Maes
Justice Richard C. Bosson

12-205. Release pending appeal in criminal matters.

A. Appeal by the state. When the state appeals an order dis-
missing a complaint, information or indictment, the district court
shall consider releasing the defendant on nominal bail or his own
recognizance pending final determination of the appeal. When the
state appeals an order suppressing or excluding evidence or requir-
ing the return of seized property, the defendant may be released
under conditions determined in accordance with Paragraph B of
Rule 5-401 NMRA of the Rules of Criminal Procedure.

B. Motion to review conditions of release. Upon motion,
the district court shall initially set conditions of release pending
appeal. A motion by either party for modification of the condi-
tions of release shall first be made to the district court and may
be decided without the presence of the defendant. If the district
court has refused release pending appeal or has imposed condi-
tions of release pending appeal which the defendant cannot meet,
a motion for modification of the conditions may be made to the
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court of appeals. If the case has not been previously docketed
in the Court of Appeals, the docket fee or order granting free
process shall accompany the motion. The motion may be made
at any time and shall be determined promptly by the Court upon
such papers, affidavits and portions of the record as the parties
shall present. Either party may seek review of the decision of the
Court of Appeals by filing a petition for writ of certiorari pursu-
ant to Rule 12-502 NMRA.. Upon the granting of a petition for
writ of certiorari by the Supreme Court, the defendant may file
a motion in the Supreme Court for modification of conditions of
release in accordance with this rule. Unless otherwise ordered
by the Supreme Court, the granting of the petition shall not stay
the proceedings in the Court of Appeals.

C. United States Supreme Court; appeal; certiorari. Upon
filing an appeal or a petition for certiorari in the United States
Supreme Court, the defendant may file a motion for modification
of conditions of release with the appellate court whose judgment
or decision is sought to be reviewed.

D. Further appeal by state. If the state files a petition for
rehearing or for certiorari in the Supreme Court or in the United
States Supreme Court and the mandate is stayed in accordance
with Rule 12-402 NMRA, the defendant may file a motion for
release or modification of conditions of release with the appellate
court whose judgment or decision is sought to be reviewed.

12-601. Appeals from administrative entities and special
statutory proceedings.

A. Scope of rule. This rule governs the procedure for filing
and perfecting direct appeals to an appellate court from orders,
decisions or actions of boards, commissions, administrative
agencies or officials when the right to a direct appeal is provided
by statute. To the extent of any conflict, this rule supersedes any
statute providing for the time or other procedure for filing or
perfecting an appeal with an appellate court. This rule does not
create a right of appeal and does not govern petitions for writs
filed in the Supreme Court or appeals to the district court.

B. Initiating the appeal. Direct appeals from orders, deci-
sions or actions of boards, commissions, administrative agencies
or officials shall be taken by filing a notice of appeal with the
appellate court clerk, together with the docket fee and proof of
service thereof on the agency involved and all parties in accor-
dance with Rule 12-307 NMRA within thirty (30) days from the
date of the order, decision or action appealed from. Thereafter,
within thirty (30) days of the filing of the notice of appeal, the
appellant shall file a docketing statement in the Court of Appeals
or a statement of the issues in the Supreme Court in accordance
with Rule 12-208 NMRA and the appeal shall thereafter proceed
in accordance with these rules, notwithstanding any provision of
law to the contrary.

C. Substitution of administrative entity. Whenever in these
rules a duty is to be performed by, service is to be made upon, or
reference is made to the district court or a judge or clerk of the
district court, the board, commission, administrative agency or
official whose action is appealed from shall be substituted for the
district court or a judge or clerk of the district court, except that
any request for extension of time must be made to the appellate
court.
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OPINION

PaTrICIO M. SERNA, JUSTICE

{1} Peter Gutierrez (“Defendant”) was
charged with intimidation of a witness,
contrary to NMSA 1978, § 30-24-3(A)
(1997); aggravated stalking, contrary to
NMSA 1978, § 30-3A-3.1(A) (1997);
criminal damage to property over $1,000,
contrary to NMSA 1978, § 30-15-1 (1963);
telephone harassment, contrary to NMSA
1978, § 30-20-12 (1967); and evading
and eluding an officer, contrary to NMSA
1978, § 30-22-1(B) (1981). Defendant
was found guilty on all counts. Defendant
appealed his convictions on two grounds,
claiming (i) the prosecutor’s comment on
Defendant’s refusal to submit to a poly-
graph examination during his opening
statement constituted reversible error and
(i) insufficient evidence supported his
conviction for evading or eluding an officer.
The Court of Appeals concluded that while

the prosecutor’s comment was improper, it
was harmless beyond a reasonable doubt.
State v. Gutierrez, 2005-NMCA-093, 1 1,
138 N.M. 147, 117 P.3d 953. In addition,
the Court of Appeals held that substantial
evidence supported Defendant’s conviction
for evading and eluding an officer. Id.
{2} For the reasons that follow, we hold
that the prosecutor’s comment was not
harmless error and thus reverse the Court of
Appeals on that issue, vacate Defendant’s
convictions, and remand for a new trial.
In addition, we hold that substantial evi-
dence supports Defendant’s conviction for
evading and eluding an officer and thus
affirm the Court of Appeals on that issue.
Accordingly, Defendant may be retried on
all counts.

I. FACTS

{3} Defendant and Victim dated on and off
for approximately five years beginning in
1997. It was a rocky relationship, and in
February 2000, Victim obtained a restrain-
ing order against Defendant. However,

Defendant and Victim were still periodi-
cally together, including when Defendant’s
mother died in February 2002. Despite the
restraining order, Victim alleged that De-
fendant engaged in a variety of jilted lover
conduct, including harassing phone calls
and letters. In addition, Defendant placed
harassing signs around the neighborhood,
including in Victim’s father’s yard. Indeed,
even after Defendant was arrested and in
jail, Defendant phoned Victim and said,
“You’re dead.”

{4} The particular incidents resulting in the
charges against Defendant occurred while
Victim was staying at a motel. Defendant
phoned her at the motel and said, “Hello,
whore.” The next morning, May 2, 2002,
Victim found that her car had been “keyed,”
with the word “whore” scratched into it.
Victim drove from the motel to the police
station and filed a report on the incident.
Based on Victim’s report, Officer Russell
Gould of the Clovis Police Department was
sent that same day to Victim’s residence
to investigate her allegations. While Of-
ficer Gould was making his report, Victim
received a call from Defendant on her cell
phone. Victim handed the phone to Officer
Gould, after confirming that it was indeed
Defendant calling, and Officer Gould heard
the male caller say, “What do you think
about last night?” several times, presum-
ably in reference to Victim’s stay at the
motel. Officer Gould handed the phone
back to Victim, so that she could try to get
Defendant to say more, but, by the time she
picked up, Defendant had hung up.

{5} Several hours after leaving Victim’s
house, Officer Gould was sent back because
she reported to police that Defendant had
called again and had driven by her house.
Based on Victim’s description of the ve-
hicle, Officer Gould found the truck parked
outside a house. Officer Gould was in po-
lice uniform and driving his patrol car. He
stepped out of his car and told a man who
walked out of the truck to stop because he
needed to talk to him, in order to identify
that the man was indeed Defendant. The
man was walking into the house and said
that he needed to use the bathroom. Officer
Gould followed the man into the house, and
as soon as the man saw him, he proceeded
to walk out the back door. Once outside,
the man looked at Officer Gould and then
started running. Officer Gould gave chase,
but the man had already jumped the fence.
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Officer Gould did not order the man to stop
for the purpose of arresting him. Rather,
he radioed dispatch that he was in a foot
pursuit. By the time Officer Gould was
off the radio, a second officer had arrived
and was waiting for the man. After a brief
struggle, the officers took the man, who was
identified as Defendant, into custody.

{6} Detective Keith Bessette, who had
previously questioned both Victim and
Defendant, testified at trial that Defendant
had denied making the signs and the phone
calls but said that he might have written
some letters when he was drunk. Detec-
tive Bessette spoke with Defendant again
while he was in custody and testified that
Defendant “kind of looked at me ina smug
way, and in a joking manner, | said, ‘Yeah,
yeah, | know you didn’t do it” and he told
me ‘I never said | didn’tdo it.”” Defendant
also testified and admitted that although he
might have written some letters to Victim
while drunk, he denied having written the
letters in question.

{7} At trial, the prosecutor made an open-
ing statement, in which he referred to
Defendant’s refusal to submit to a poly-
graph test. Defendant immediately moved
for a mistrial, arguing that the prosecutor’s
statement was an impermissible comment
on silence that was highly prejudicial to
Defendant, as the jury might inappropri-
ately interpret his refusal as an acknowl-
edgment of guilt. In a bench conference,
the district judge noted that the jury might
view the Defendant’s refusal as relevant
to Defendant’s credibility and probative
of guilt and admonished the prosecutor to
refrain from any further reference to poly-
graph evidence. Nevertheless, the judge
denied Defendant’s motion, stating that he
believed any prejudice to Defendant could
be overcome by a curative instruction.
The judge, therefore, instructed the jury to
ignore the prosecutor’s comment.

{8} At the close of Defendant’s case, he
moved for a directed verdict on the evad-
ing and eluding an officer charge. See §
30-22-1(B). Defendant argued that the
State failed to present sufficient evidence to
convict him of the charge because Officer
Gould was only in the investigative stage
when he approached Defendant and was
not about to apprehend or arrest him. The
district court denied the motion, finding
there were facts from which the jury could
infer that Defendant was aware of the at-
tempt to apprehend him and that he chose
to flee instead. Defendant was found guilty
on all counts.

{9} Defendant appealed his convictions,

claiming two reversible errors: (i) that

the prosecutor’s comment regarding

Defendant’s refusal to submit to a poly-

graph test was an impermissible comment

on silence which merited reversal and (ii)

that Defendant was entitled to a directed

verdict on the evading and eluding an of-
ficer charge due to the State’s failure to put

forth sufficient evidence. Gutierrez, 2005-

NMCA-093, { 1. The Court of Appeals

held that while the prosecutor’s comment

was improper, it was harmless beyond a

reasonable doubt. Id. 1 16-17. In addition,

the Court of Appeals held that substantial
evidence supported Defendant’s conviction

for evading and eluding an officer. Id. { 21.

Therefore, the Court of Appeals affirmed all

of Defendant’s convictions. Id. T 22.

Il. PROSECUTOR’S COMMENT
ON DEFENDANT’S REFUSAL
TO SUBMIT TO A POLYGRAPH
TEST WAS AN IMPROPER
COMMENT ON SILENCE AND
CONSTITUTES REVERSIBLE
ERROR

{10} The first issue with which we are

presented is whether the prosecutor’s refer-

ence in opening statement to Defendant’s
refusal to submit to a polygraph test was
an impermissible comment on silence
constituting reversible error. Where, as
here, the facts are undisputed, we review
this legal question, which raises substantial
questions of constitutional law, de novo.

State v. DeGraff, 2006-NMSC-011, { 6,

139 N.M. 211, 131 P.3d 61; State v. Foster,

1998-NMCA-163, 1 8,126 N.M. 177, 967

P.2d 852.

{11} We begin our analysis by emphasizing

“the general rule forbidding a prosecutor

from commenting on a defendant’s silence

or introducing evidence of silence.” Foster,
1998-NMCA-163, 1 9. Following clear
guidance from the United States Supreme

Court, we have long held that prosecutorial

comment on a defendant’s exercise of his

or her right to remain silent violates a de-
fendant’s rights under the Fifth Amendment
to the federal Constitution, as applied to the
states through the Fourteenth Amendment.

See State v. Miller, 76 N.M. 62, 71-72, 412

P.2d 240, 245-246 (1966) (citing Griffin v.

California, 380 U.S. 609 (1965); Tehan v.

United States, ex rel. Shott, 382 U.S. 406

(1966)). In Foster, our Court of Appeals

explained at length the “three independent

underpinnings for the general rule: (1) the
constitutional privilege against self-incrim-
ination, (2) constitutional due process, and

(3) the rules of evidence barring irrelevant

evidence . . . and evidence whose probative

value is substantially outweighed by the
danger of unfair prejudice.” 1998-NMCA-
163, 1 9 (internal citations omitted). The
first, the constitutional privilege against
self-incrimination, prohibits prosecuto-
rial comment on a defendant’s failure to
testify at trial. 1d. 11 9, 10. Second, due
process forbids prosecutorial comment on
a defendant’s post-Miranda silence for the
purpose of incriminating the defendant.
Id. 11 11, 14; see Miranda v. Arizona, 384
U.S. 436 (1966). In Doyle v. Ohio, the
United States Supreme Court emphasized
the Miranda warning’s implicit assurance
“that silence will carry no penalty” and the
concomitant unfairness and “deprivation
of due process [of] allow[ing] the arrested
person’s silence to be used to impeach an
explanation subsequently offered at trial.”
426 U.S. 610, 618 (1976). The Doyle Court
relied on its reasoning in Johnson v. United
States:

An accused having the assur-

ance of the court that his claim

of privilege would be granted

might well be entrapped if his

assertion of the privilege could

then be used against him. His real

choice might then be quite differ-

ent from his apparent one . . . .

Elementary fairness requires that

an accused should not be misled

on that score.
Doyle, 426 U.S. at 618 n.9 (quoting John-
son, 318 U.S. 189, 197 (1943)).
{12} Finally, even if the Constitution
erects no barrier against the prosecution’s
use of a defendant’s silence in a certain
case, “New Mexico has been very cautious
about the use of silence at trial.” Foster,
1998-NMCA-163, 1 12. “ “Evidence of a
defendant’s postarrest silence is generally
inadmissible because the probative value
of the silence is substantially outweighed
by the potential for unfair prejudice.”” Id.
(quoting State v. Garcia, 118 N.M. 773,
776, 887 P.2d 767, 770 (Ct. App. 1994));
see Rule 11-402 NMRA; Rule 11-403
NMRA. Indeed, the United States Supreme
Court in Doyle emphasized the “dubious
probative value” of silence at the time of
arrest, given its ambiguous nature. 426 U.S.
at 617 n.8. The Court reemphasized this
point in Wainwright v. Greenfield, stating,
“ “just what induces post-arrest, post-Mi-
randa silence remains as much a mystery
today as it did at the time of the Hale deci-
sion. Silence in the face of accusation is an
enigma and should not be determinative
of one’s mental condition just as it is not
determinative of one’s guilt.”” 474 U.S.
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284, 294 n.11 (1986) (quoting State v.
Burwick, 442 So.2d 944, 948 (Fla. 1983)).
For these reasons, we have made clear to
prosecutors for over forty years the prohibi-
tion on comments regarding a defendant’s
silence. See Miller, 76 N.M. at 70-72, 412
P.2d at 245-46.
{13} The core issue before us, however,
is whether the prosecutor’s statement re-
garding Defendant’s refusal to submit to a
polygraph test constitutes such an imper-
missible comment on silence, a question
of first impression for this Court. We must
answer this threshold question in order to
determine whether Defendant’s federal
constitutional rights are implicated.
{14} Defendant objected to the follow-
ing portion of the prosecutor’s opening
statement:

So at that point in time the Defen-

dant is arrested. Detective Keith

Bessette goes, reads the Defendant

his rights, asks to talk to him.

Defendant says he didn’t do the

signs, make any calls, he might

have wrote [sic] the letters while

he was drunk. More conversation

comes out. Detective asks him,

“Okay, your side, you want to take

a polygraph?” He says, “No.
Defendant immediately moved for a mis-
trial, arguing the prosecutor’s statement
was an impermissible comment on silence
that was highly prejudicial to Defendant,
as the jury might inappropriately interpret
his refusal as an acknowledgment of guilt.
The district court, however, denied the
motion and instructed the jury to disregard
the comment.
{15} In determining whether the prose-
cutor’s statement constitutes an improper
comment on Defendant’s silence in contra-
vention of the Fifth Amendment, we begin
our analysis with a relevant observation
made by our Court of Appeals in State v.
Casaus, 1996-NMCA-031, 121 N.M. 481,
913 P.2d 669. In Casaus, the defendant
argued that a State witness’s reference to
the defendant’s willingness to submit to a
polygraph test warranted a mistrial because
it was an improper comment on his Fifth
Amendment right to silence. Id. § 34. The
Court of Appeals disagreed, id., and noted
that “[n]ot only was that information not
prejudicial to [d]efendant, but it could rea-
sonably have been perceived by the jury to
help [d]efendant’s case by making it appear
as if he had nothing to hide.” Id. { 36. In
actuality, the defendant never underwent
a polygraph examination, and he indeed
waived his Miranda rights and submitted

to an interview. Id. 11 35, 37. The Court
concluded there was no improper com-
ment on silence. 1d. § 37. The instant case
is distinguishable because the prosecutor
referred to Defendant’s refusal to submit
to a polygraph test. With respect to such a
situation, the Casaus Court observed that
the mere mention of a polygraph exam
might cause the jury to speculate as to why
the defendant did not take the polygraph
test and to wrongfully infer guilt from the
refusal. Id. § 36. The Court’s observation
reflects “[t]he essence of Doyle [which] is
that it is fundamentally unfair to assure a
suspect that silence will carry no penalty”
and then to comment on that silence, by
noting a defendant’s refusal to submit to
a polygraph test, as probative of his or her
guilt. See Garcia, 118 N.M. at 778, 887 P.2d
at 772. The comment at issue in the instant
case thus reflects the same fundamental
unfairness as prosecutorial comment on a
defendant’s failure to testify at trial or to
make a statement to law enforcement.

{16} Many other jurisdictions have held
the type of comment at issue in this case
to be an improper comment on a defen-
dant’s right to silence in violation of the
Fifth Amendment. See United States v.
Stackpole, 811 F.2d 689, 694-95 (1st Cir.
1987) (stating that admission of a tape and
transcript indicating defendant refused to
take a polygraph test was error but holding
the error to be harmless); United States v.
Kiszewski, 877 F.2d 210, 216-17 (2d Cir.
1989) (analyzing the prejudice of admis-
sion of a government witness’s statement
that the defendant refused to submit to a
polygraph test but ultimately finding harm-
less error); United States v. Murray, 784
F.2d 188, 188-89 (6th Cir. 1986) (holding
that deliberate “mention of a polygraph test
introduced serious error into this record”
and, therefore, remanding for a new trial
because the error was not harmless beyond
a reasonable doubt); Bowen v. Eyman, 324
F. Supp. 339, 341 (D. Ariz. 1970) (holding
that testimony regarding the defendant’s
refusal to submit to a polygraph test was
“constitutionally impermissible” as a viola-
tion of the defendant’s right to silence under
the Fifth Amendment); see also Melvin
v. State, 606 A.2d 69, 71-72 (Del. 1992)
(holding that “polygraph examinations
are testimonial for purposes of the Fifth
Amendment and, therefore, are subject to
an individual’s protection against self-in-
crimination” and noting that “[e]vidence
that an individual refused to submit to a
polygraph test is no more permissible than
forcing an accused to submit to a polygraph

examination and then using the results
against him or her”); State v. Driver, 183
A.2d 655, 658-59 (N.J. 1962) (holding that
prosecutor’s repeated reference in opening
statement to defendant’s refusal to submit
to a polygraph test “possess[ed] such hor-
rendous capacity for prejudice against the
defendant as to constitute plain error”);
Kugler v. State, 902 S.W.2d 594, 597 (Tex.
Ct. App. 1995) (reversing and remanding
for a new trial where “the testimony that
revealed appellant’s refusal to submit to a
polygraph examination was unduly persua-
sive and cannot be cured by an instruction
to disregard”).
{17} We now adopt this line of reasoning
and hereby hold that prosecutorial comment
on adefendant’s refusal to submit to a poly-
graph test is an impermissible comment on
a defendant’s right to silence in violation of
the Fifth Amendment. See United States v.
Walton, 908 F.2d 1289, 1293 (6th Cir. 1990)
(observing that “a statement suggesting that
a criminal defendant either took and failed
a polygraph examination or refused to take
an examination directly relates to guilt and
implicates a defendant’s fifth amendment
right not to incriminate himself”).
I11. PROSECUTOR’S COMMENT
IN OPENING STATEMENT ON
DEFENDANT’S REFUSAL TO
SUBMIT TO A POLYGRAPH-
TEST WAS NOT HARMLESS
ERROR BEYOND A REASON-
ABLE DOUBT
{18} Having so held, we now determine the
appropriate remedy for this violation of De-
fendant’s constitutional rights. We recently
observed that in cases in which a defendant
has properly objected at trial, we review
prosecutorial comment on silence to deter-
mine whether the error is harmless beyond
a reasonable doubt. DeGraff, 2006-NMSC-
011, 1 22. Indeed, our general rule is to
review violations of federal constitutional
rights under a harmless error standard. State
v. Alvarez-Lopez, 2004-NMSC-030, 1 25,
136 N.M. 309, 98 P.3d 699 (noting that
whether violation of a federal constitutional
right is harmless is a federal question). The
State has the burden of establishing that
the constitutional error was *“‘harmless
beyond a reasonable doubt.”” Id. (quot-
ing Brecht v. Abrahamson, 507 U.S. 619,
630 (1993)). “Federal constitutional error
cannot be deemed harmless if ‘there is a
reasonable possibility that the evidence
complained of might have contributed to
the conviction.”” Id. (quoting Chapman v.
California, 386 U.S. 18, 24 (1967)). We
take care not “to focus our harmless error
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analysis exclusively on whether the trial
record consisted of overwhelming evidence
of the defendant’s guilt,” so as not to “risk
inadvertently concluding that constitutional
error was harmless simply because there
was substantial evidence to support the
conviction.” Id. § 30. We emphasize that
“in a proper harmless error analysis, the
appellate court defers to the jury verdict
only when the State has established beyond
a reasonable doubt that the jury verdict was
not tainted by the constitutional error.” Id.
This is so because “even if conviction ap-
pears inevitable, there is a point at which
an error becomes too great to condone as
a matter of constitutional integrity and
prosecutorial deterrence.” 1d. 1 31 (quoted
authority omitted). While “[t]he strength
of the properly admitted evidence is a fac-
tor in evaluating the likely impact on the
jury of the constitutional error,” id. § 32,
“constitutional error cannot be deemed
harmless simply because there is over-
whelming evidence of defendant’s guilt.”
1d. Rather, we focus “squarely on assessing
the likely impact of the error on the jury’s
verdict.” Id.

{19} We decline to adopt a rule of au-
tomatic reversal for every prosecutorial
comment on silence, as urged by Defen-
dant. Such a rule would represent a sharp
departure from strong, existing precedent
which requires application of a harmless
error standard. We thus consider whether
the State has met its burden of establishing
that there is no reasonable probability that
the prosecutor’s reference to Defendant’s
refusal to submit to a polygraph test con-
tributed to Defendant’s convictions. For
the following reasons, the State has failed
to persuade us that the error was harmless
beyond a reasonable doubt.

{20} In assessing the impact of the prose-
cutor’s statement, we examine the context
in which it was made. In the opening
statement, the prosecutor should present
an objective summary of the evidence the
State reasonably expects to produce at trial
and must not refer to “evidence of question-
able admissibility or evidence unsupported
at trial.” United States v. Novak, 918 F.2d
107, 109 (10th Cir. 1990) (internal citation
omitted). The opening statement holds
a uniquely important place in the trial
because it is the lens through which the
jury views and evaluates the entire trial.
Therefore, the prosecutor must take special
care to refrain from improper comments,
including comments on a defendant’s
silence. In the instant case and in general,
the prosecutor should have been aware of

the issues created by the mere mention of
a polygraph test, especially where as here
one was never administered, as well as the
prejudice to the Defendant of such a state-
ment. As the New Jersey Supreme Court
very succinctly explained it decades ago:
[T]o tell a jury of laymen at the
very outset of the trial that de-
fendant refused . . . to take a lie
detector test . . . create[s] a prob-
able aura of prejudice which . . .
permeate[s] the proceeding to the
very end . . .. In terms of degree
of prejudice, the average jury . .
. might very well be even more
affected by proof of a defendant’s
refusal to take the test than by
the evidence of results adverse
to him coupled with proof of its
scientific imperfection. A refusal
might be regarded as indicating a
consciousness of guilt-undoubt-
edly the reason here why the . . .
Prosecutor placed such emphasis
upon it in his opening.
Driver, 183 A.2d at 658.
{21} The record in the instant case contains
strong evidence to support Defendant’s
convictions. Victim testified about the
stalking and harassment, and Detective
Bessette testified about his conversation
with Defendant in which Defendant stated,
“I never said | didn’t do it.” Indeed, Defen-
dant himself testified at trial, and his only
defense was denial. Notwithstanding this
evidence upon which the jury could have
relied to convict Defendant, we made clear
in Alvarez-Lopez that our harmless error
review is not simply a matter of weigh-
ing the evidence. 2004-NMSC-030, 11
29-32. Rather, we assess the likely impact
of the constitutional violation on the ver-
dict. Defendant’s credibility was crucial
since he testified at trial, and denial was
his only defense. The prosecutor’s men-
tion of Defendant’s refusal to submit to a
polygraph test tainted the jury’s view of
the evidence from the very outset of trial
in a way that could not be undone and
denied Defendant a fair trial. Indeed, the
trial judge acknowledged the prejudicial
effect of the prosecutor’s statement, in
particular, during the bench conference,
noting that Defendant’s “statement that he
wouldn’t take [a polygraph test] because
he would fail does go to consciousness of
guilt whether he takes it or not” and that
polygraph evidence is “so controversial”
that he admonished the prosecutor to “just
stay away from [it] all together.” Neverthe-
less, the judge denied Defendant’s motion

for a mistrial, stating that he believed any
prejudice to Defendant could be overcome
by a curative instruction. We disagree and
address this issue shortly.
{22} Notwithstanding the district court’s
curative instruction, Defendant’s refusal
to take a polygraph test

was indelibly implanted in the

minds of the jurors and could not

but have had a prejudicial effect .

... The impact upon the minds of

the jurors of a refusal to submit to

something which they might well

assume would effectively deter-

mine guilt or innocence, under

these conditions, might well be

more devastating than a disclosure

of the results of such test, if given

after a proper foundation had been

laid showing how the apparatus

functioned.
Driver, 183 A.2d at 659. We are not
convinced that the improper comment
on Defendant’s silence, especially at this
crucial juncture in trial, did not contribute
to Defendant’s convictions.
{23} The State argues that any error caused
by the prosecutor’s statement was effec-
tively cured by the district court’s instruc-
tion to the jury to disregard the prosecutor’s
comment. In determining whether error is
harmless, we consider the curative instruc-
tion given by the district court. Garcia, 118
N.M. at 779, 887 P.2d at 773. In the instant
case, the judge instructed the jury to ignore
the prosecutor’s comment, stating:

Ladies and gentlemen, a mo-

ment ago [the prosecutor] made a

reference to a polygraph and for

purposes of the trial today, | don’t

want you to consider anything

relating to a polygraph, whether

there were questions asked about it

or what the responses might have

been. Please keep that just out of

your minds. That won’t play a part

in the determination of the case.

All right. Thank you. [Prosecutor],

go ahead.
The instruction was so vague that it failed
to inform the jury adequately of its duty
to disregard the improper comment. See
Garcia, 118 N.M. at 778, 887 P.2d at 772.
“Indeed, the vagueness was probably in-
tentional, because any direct comment on
[d]efendant’s postarrest silence posed the
risk of emphasizing the matter to the jury.”
Id.; see also Miller, 76 N.M. at 71, 412
P.2d at 245-46 (holding that the curative
instruction “d[id] not sufficiently remove
the impression created by the prosecutor’s
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comments [on defendant’s silence] from
the minds of the jury, and in fact may
magnify any impression”). The profound
unfairness and prejudice of a comment on
a defendant’s postarrest silence, no matter
how seemingly innocuous, is difficult to
cure. See Garcia, 118 N.M. at 778-79, 887
P.2d at 772-73; see also Murray, 784 F.2d
at 188-89 (holding that a curative instruc-
tion given for deliberate introduction of a
comment regarding a polygraph test was
ineffective in curing the prejudicial error
because “[s]uch an instruction . . . is very
close to an instruction to unring a bell”);
Bowen, 324 F. Supp. at 342 (“[E]ven when
there is a clear instruction to disregard
testimony referring to a defendant’s refusal
to submit to a lie detector test, the courts,
in recognition of the highly prejudicial ef-
fect of such testimony, have held that the
instruction does not cure the error.”). This
case is no exception. An opening statement
is counsel’s opportunity to make an indel-
ible first impression on the jury. Prejudicial
comment on silence, particularly at this
stage, is inherently difficult to overcome.
Neither the instruction given, nor a more
explicit one, would have sufficed to cure
the error introduced by the prosecutor’s
comment in this case.
{24} We take this opportunity to reiterate
our caution to prosecutors that they risk
reversal, including in cases in which the
evidence supporting a conviction is very
strong, if they make inappropriate and
constitutionally violative mention of a
defendant’s postarrest silence, including
his or her refusal to submit to a polygraph
test. It is the timing and effect of such
comments, not merely the weight of the
evidence, that figures into our harmless
error calculus. We conclude our analysis
of this issue by repeating an observation
this Court made many years ago:
The zeal . . . of some prosecut-
ing attorneys, tempts them to an
insistence upon the admission of
incompetent evidence, or getting
before the jury some extraneous
fact supposed to be helpful in
securing a verdict of guilty . . . .
When the error is exposed on ap-
peal, it is met by the stereotyped
argument that it is not apparent it
in any wise influenced the minds
of the jury. The reply the law
makes to such suggestion is: that,
after injecting it into the case to
influence the jury, the prosecutor
ought not to be heard to say, after
he has secured a conviction, it was

harmless . . . . [T]he presumption
is to be indulged, in favor of the
liberty of the citizen, that whatever
the prosecutor, against the protest
of the defendant, has laid before
the jury, helped to make up the
weight of the prosecution which
resulted in the verdict of guilty.

State v. Frank, 92 N.M. 456, 460, 589 P.2d
1047, 1051 (1979) (quoting State v. Rowell,
77 N.M. 124, 128-29, 419 P.2d 966, 970
(1966)). We, therefore, conclude that the
error introduced by the prosecutor’s im-
proper comment on Defendant’s refusal to
submitto a polygraph test was not harmless
beyond a reasonable doubt and, accord-
ingly, reverse the Court of Appeals on that
issue, vacate Defendant’s convictions, and
remand for a new trial.

IV. SUBSTANTIAL EVIDENCE SUP-
PORTS DEFENDANT’S CON-
VICTION FOR EVADING AND
ELUDING AN OFFICER

{25} Defendant claims the State failed

to put forth sufficient evidence to support

his conviction for evading and eluding an
officer, contrary to Section 30-22-1(B). In
particular, Defendant contends he lacked
the requisite knowledge that Officer Gould
was attempting to apprehend or arrest him
because Officer Gould was only in the
investigative stage when he approached

Defendant; and because he had not yet

identified Defendant, Officer Gould was

not about to apprehend or arrest him when

Defendant fled. Although we vacate all of

Defendant’s convictions based on the pros-

ecutor’s improper comment on Defendant’s

refusal to submit to a polygraph test, we are
still compelled to address the sufficiency of
the evidence to support Defendant’s con-
viction for evading and eluding an officer.

If the evidence is found to be insufficient,

the Double Jeopardy Clause, U.S. Const.

amend. V, bars retrial of Defendant on this
charge. State v. Sanchez, 2000-NMSC-021,

1130, 129 N.M. 284, 6 P.3d 486.

{26} We apply a substantial evidence

standard when reviewing convictions to

determine “whether substantial evidence
of either a direct or circumstantial nature
exists to support a verdict of guilt beyond

a reasonable doubt with respect to every

element essential to a conviction.” State

v. Sutphin, 107 N.M. 126, 131, 753 P.2d

1314, 1319 (1988). We “view the evidence

in the light most favorable to the state,

resolving all conflicts therein and indulg-
ing all permissible inferences therefrom in
favor of the verdict.” 1d. We do not weigh
the evidence, nor do we “substitute [our]

judgment for that of the fact finder so long
as there is sufficient evidence to support
the verdict.” 1d.

{27} Section 30-22-1(B) provides: “Re-
sisting, evading or obstructing an officer
consists of intentionally: fleeing, attempt-
ing to evade or evading an officer of this
state when the person committing the act
of fleeing, attempting to evade or evasion
has knowledge that the officer is attempting
to apprehend or arrest him.” The State has
the burden of proving two elements beyond
a reasonable doubt. UJI 14-2215 NMRA.
First, the State must prove that the officer
was a peace officer in the lawful discharge
of duty. Id. This element is not in dispute.
Officer Gould was fully uniformed and
driving a marked patrol car. Second, the
State must prove that the defendant, with
the knowledge that the officer was attempt-
ing to apprehend or arrest the defendant,
fled, attempted to evade, or evaded the
officer. Id.

{28} Our analysis of whether the State
met its burden on the second element is an
issue of first impression, as we have never
addressed whether Section 30-22-1(B) ap-
plies to situations, such as the instant one, in
which an officer is attempting a temporary
seizure based upon reasonable suspicion.
In other words, we must determine whether
the Legislature intended the term “appre-
hend” to include such temporary seizures or
whether “apprehend” is synonymous with
“arrest.” One of the essential elements of
Section 30-22-1(B) is that the defendant
have “knowledge that the officer is at-
tempting to apprehend or arrest him.” In
this case, Officer Gould was not attempting
to arrest Defendant. When asked at trial
whether he ordered Defendant to stop for
the “purpose of arresting him or anything
of that nature,” Officer Gould responded,
“Not at that time.” If Officer Gould did not
intend to arrest Defendant and only sought
to question him, then Defendant could not
have knowledge of his impending arrest.
So, this case turns on whether Defendant
knew Officer Gould was attempting to ap-
prehend him. Thus, the question becomes
whether “apprehend” was intended to
include temporary, investigative seizures,
such as the seizure Officer Gould attempted
in this case.

{29} The Fourth Amendment to the United
States Constitution requires that an officer
have reasonable, articulable suspicion of
criminal activity to justify a temporary
seizure for the purpose of questioning,
and the questioning must be limited to the
purpose of the stop. Florida v. Royer, 460
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U.S. 491, 498 (1983) (plurality opinion).
This type of detention for investigative
purposes is often referred to as a “Terry
stop” because it evolved from the United
States Supreme Court’s decision in Terry
v. Ohio, 392 U.S. 1 (1968). Although Terry
stops must be brief, Kolender v. Lawson,
461 U.S. 352, 365 (1983), an officer may
detain the person for a short time, during
which the person is not free to walk away
from the encounter. See Royer, 460 U.S. at
498 (stating that “reasonable suspicion of
criminal activity warrants a temporary sei-
zure for the purpose of questioning limited
to the purpose of the stop™). During a Terry
stop, an “officer may ask the detainee a
moderate number of questions to determine
his identity and to try to obtain information
confirming or dispelling the officer’s sus-
picions.” Berkemer v. McCarty, 468 U.S.
420, 439 (1984). However, the person being
detained may decline to answer questions
and is under no obligation to respond. Id.;
Kolender, 461 U.S. at 365; Terry, 392 U.S.
at 34 (White, J., concurring) (“[T]he person
stopped is not obliged to answer, answers
may not be compelled, and refusal to an-
swer furnishes no basis for an arrest. .. .”).
Additionally, if the answers do not provide
the officer with probable cause justifying an
arrest, the person being detained must be
released. Berkemer, 468 U.S. at 439-40.

{30} In determining whether Section 30-
22-1(B) applies to a Terry, stop, “[o]ur
ultimate purpose . . . is to ascertain and give
effect to the intent of the Legislature.” See
State v. Cleve, 1999-NMSC-017, 1 8, 127
N.M. 240, 908 P.2d 23. The plain language
of the statute is the primary indicator of
legislative intent, so we look first to the
words the Legislature used and their ordi-
nary meaning. Id. The Legislature chose
to use “apprehend or arrest” in Section
30-22-1(B), as opposed to “arrest” alone,
thus indicating the Legislature recognized a
difference between the two terms. “Arrest”
refers to “the taking or keeping of a person
in custody by legal authority,” Black’s Law
Dictionary 104 (7th ed. 1999), and would
necessarily also involve apprehending the
person. The definition of “apprehend” is,
however, broader and includes not only
arrests, but also “seizure[s] in the name
of the law.” Id. at 97; see also Webster’s
Third New International Dictionary 106
(1971) (defining “apprehend” as “to take (a
person) in legal process: ARREST, SEIZE™)
(emphasis added)). Because a Terry stop
is a temporary seizure, Royer, 460 U.S.
at 498, we conclude that the Legislature
intended the term “apprehend” in Section

30-22-1(B) to include a situation in which
an officer is attempting to briefly detain a
person for questioning based on reasonable
suspicion.
{31} We are guided in reaching this conclu-
sion by the legislative purpose of Section
30-22-1(B) which is to deter people from
fleeing from officers. See State v. Rowell,
121 N.M. 111, 114, 908 P.2d 1379, 1382
(To give effect to the legislative intent,
reference must be had “to the object the
legislature sought to accomplish and the
wrong it sought to remedy.” (internal quota-
tion marks and citations omitted)). Requir-
ing that an officer be attempting a formal
arrest, and not simply a Terry stop, would
encourage a person to walk away from an
officer who has a reasonable suspicion that
the person was or is about to be involved
in criminal activity. While a person has
the constitutional right to walk away from
an officer who lacks reasonable suspicion
and simply wants to question the person,
a person who walks away from an officer
attempting to detain that person based on
reasonable suspicion can be charged with
evading and eluding an officer under Sec-
tion 30-22-1(B).
{32} Next, we address whether Officer
Gould had reasonable suspicion that Defen-
dant had committed or was about to commit
acrime. Royer, 460 U.S. at 498. This issue
is crucial to our determination of whether
sufficient evidence supports Defendant’s
conviction because without reasonable
suspicion, Officer Gould lacked the legal
authority to detain Defendant. Courts have
consistently recognized that “law enforce-
ment officers do not violate the Fourth
Amendment by merely approaching an
individual on the street or in another public
place, by asking him if he is willing to an-
swer some questions, by putting questions
to him if the person is willing to listen.”
Id. at 497. “So long as a reasonable person
would feel free ‘to disregard the police
and go about his business,” the encounter
is consensual and no reasonable suspicion
is required.” Florida v. Bostick, 501 U.S.
429, 434 (1991) (quoted authority omitted).
Of course, the corollary of this rule is that
when an officer does not have reasonable
suspicion, and a seizure does not occur,

[t]he person approached . . . need

not answer any question put to

him; indeed, he may decline to lis-

ten to the questions at all and may

go on his way. He may not be de-

tained even momentarily without

reasonable, objective grounds for

doing so; and his refusal to listen

or answer does not, without more,

furnish those grounds.
Royer, 460 U.S. at 497-98 (internal cita-
tions omitted). Thus, if Officer Gould
lacked reasonable suspicion, the encounter
was not a seizure, and he would, therefore,
have lacked legal authority to detain De-
fendant.
{33} Viewed in the light most favorable
to the verdict, the facts of this case sup-
port the conclusion that Officer Gould had
the authority to approach Defendant and
briefly detain him based on his reasonable
suspicion that Defendant was the man who
had been stalking Victim. Victim gave a
description of the vehicle Defendant was
driving, a white truck, and Officer Gould
located a vehicle matching that description.
Defendant then got out of the vehicle and
matched the description Victim had given
the police. The officer also noticed that the
passenger in the vehicle did not fit Victim’s
description of the suspect. The fact that
Defendant and the vehicle he stepped out
of matched Victim’s descriptions demon-
strates that Officer Gould had reasonable,
articulable suspicion to support temporar-
ily detaining Defendant for the purpose of
determining his identity and investigating
his involvement in stalking Victim.
{34} We must now determine whether
Defendant had the right to walk away. This
determination depends on whether there
was a “show of authority” sufficient for
a seizure, which is an objective test and
depends on whether the officer’s words
or actions would have conveyed to a rea-
sonable person that he was being ordered
to “restrict his movement.” California v.
HodariD.,499 U.S. 621, 628 (1991). In the
instant case, Officer Gould “asked [Defen-
dant] to stop” because he needed to talk to
him. Additionally, after Defendant said he
needed to use the bathroom, Officer Gould
followed him into the house, but Defendant
ran out the back door after he turned and
saw the officer behind him. Officer Gould
then chased Defendant through the house
and out the back door. Officer Gould’s
words, as well as his actions in following
Defendant into the house and chasing him,
would indicate to a reasonable person that
he was not free to leave and that the officer
wanted to detain him for questioning.
{35} Therefore, because Officer Gould had
reasonable suspicion to detain Defendant,
and because a reasonable person would
have known the officer was attempting to
detain him, Defendant should have obeyed
Officer Gould’s request to stop and was
not free to walk away. Defendant certainly
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had the right to not answer Officer Gould’s
questions, but he did not have the right
to walk away immediately. However, we
emphasize that had the officer in this case
not articulated reasonable suspicion to
support detaining Defendant, or if a reason-
able person would not have understood he
was not free to leave, Defendant could not
then be punished for evading and eluding
an officer simply because he exercised his
constitutional right to walk away from the
officer and end the encounter.

{363} Our inquiry does not end with the de-
termination that Officer Gould had reason-
able suspicion and that a reasonable person
would have understood the officer wanted
to detain him. We must also address the
essential element of Section 30-22-1(B) of
whether Defendant subjectively knew the
officer was attempting to apprehend him.
The jury could have reasonably inferred
Defendant’s knowledge from many of the
same facts which also support our conclu-
sion that a reasonable person would have
understood he was not free to walk away.
See State v. Gee, 2004-NMCA-042, 1 24,
135 N.M. 408, 89 P.3d 80 (noting that
“[iIntent may be inferred from circumstan-
tial evidence”). In particular, Defendant
was subject to a restraining order for prior
threatening behavior towards Victim, which
Defendant should have been aware he was
violating if he did the acts Victim alleges
in this case. Defendant was being followed

by Officer Gould, a fully uniformed police
officer in a marked patrol car, based on
Victim’s allegations and descriptions of
Defendant and his vehicle. Officer Gould
stepped out of his car and asked Defen-
dant to stop because he needed to talk to
him. Defendant, however, ignored Officer
Gould and went inside the house and then
continued walking out the back door and
fled running, after spotting the officer
behind him. Defendant was apprehended
after attempting to fight off Officer Gould
and the other arresting officer who had
arrived in the meantime. We have previ-
ously recognized that evidence of flight is
admissible to show consciousness of guilt.
State v. Jacobs, 2000-NMSC-026, | 15,
129 N.M. 448, 10 P.3d 127. The evidence
of Defendant’s flight, coupled with the
circumstantial evidence the State presented,
was sufficient to give rise to fair inferences
of fact that Defendant understood that Offi-
cer Gould was attempting to arrest or appre-
hend him. Even if Defendant did not know
Officer Gould intended to apprehend him
for questioning when he first approached
Defendant, Defendant most certainly knew
Officer Gould wanted to detain him when
he started chasing him. Therefore, viewed
in the light most favorable to the verdict,
substantial evidence supports Defendant’s
subjective knowledge that Officer Gould
was attempting to apprehend him or detain
him for questioning. Accordingly, we af-

firm the Court of Appeals on this issue and
hold that Defendant may be retried on the
charge of evading and eluding an officer,
contrary to Section 30-22-1(B).

V. CONCLUSION

{37} Prosecutorial comment on a defen-
dant’s refusal to submit to a polygraph
test implicates a defendant’s right to
silence under the Fifth Amendment and
constitutes reversible error. We hold that
the prosecutor’s comment on Defendant’s
refusal to submit to a polygraph test during
opening statement constitutes error, which
was not harmless beyond a reasonable
doubt. In addition, we hold that Section
30-22-1(B) applies to situations in which
an officer is attempting to temporarily
detain a person through a Terry stop, not
only to formal arrests and, therefore, con-
clude that substantial evidence supports
Defendant’s conviction for evading and
eluding an officer. Accordingly, we vacate
the Defendant’s convictions and remand
for a new trial in which Defendant may be
retried on all counts.

{38} IT IS SO ORDERED.
PATRICIO M. SERNA,
Justice

WE CONCUR:
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OPINION

RicHArRD C. BossoN, JusTICE

{1} An independent website designer cre-
ates a website on the internet under contract
with a business seeking to use the website
for commercial purposes. In breach of the
contract, the website designer is never
paid and is locked out from access to the
website. Under these circumstances, may
the person who hired the website designer
be convicted of criminal fraud, defined as
obtaining a website belonging to “someone
other than the defendant?” We inquire as
to who is the owner of the website under
these circumstances, the website designer
or the person who hires the designer and
for whom the website is developed. We
hold that, in most circumstances, unless
expressly agreed otherwise, it is the creator
of the web pages that are displayed on such
sites. In so holding, we affirm the Court of
Appeals and the verdict below.
BACKGROUND

{2} Defendant Kirby owned a small busi-
ness, Global Exchange Holding, LLC. As
part of his business venture, Defendant
hired Loren Collett, a sole proprietor oper-
ating under the name Starvation Graphics
Company, to design and develop a website.
The two entered into a website design

contract. As part of the contract, Defendant
agreed to pay Collett $1,890.00, plus tax,
for his services.

{3} Collett then developed and designed
the web pages and incorporated them
into the website, but he was never paid.
When Defendant changed the password
and locked Collett out from the website,
Defendant was charged with one count
of fraud over $250 but less than $2,500, a
fourth degree felony. NMSA 1978, § 30-16-
6 (as amended through 1987). The criminal
complaint alleged that Defendant took “a
Website Design belonging to Loren Collett,
by means of fraudulent conduct, practices,
or representations.”

{4} At trial Defendant focused primarily
on refuting any intent to defraud Collett.
On appeal, however, he challenges the
sufficiency of the evidence that Collett was
the actual owner of the website, an ele-
ment required under the fraud statute. See
8§ 30-16-6; UJI 14-1640 NMRA. In effect,
Defendant takes the position that he, not
Collett, owned the website, and therefore,
he could not defraud himself. The jury was
instructed that to find Defendant guilty the
State had to prove beyond a reasonable
doubt that (1) Defendant intended to “de-
ceive or cheat” Collett, (2) Defendant had
“obtained a web site,” and (3) the “web site
belonged to someone other than the defen-

dant.” (Emphasis added.) See UJI 14-1640.
In a Memorandum Opinion the Court of
Appeals affirmed Defendant’s conviction.
State v. Kirby, No. 24,845 (N.M. Ct. App.
May 10, 2005). We granted certiorari to
address the issue of who is the owner
of a website under these circumstances:
the designer or the person who hires the
designer.

DISCUSSION

Standard of Review

{5} Defendant asserts that no “rational
jury could have found each element of the
crime to be established beyond a reasonable
doubt,” and in particular that the website
belonged to someone else. State v. Garcia,
114 N.M. 269, 273-74, 837 P.2d 862,
866-67 (1992) (discussing the substantial
evidence standard of review). Accordingly,
we inquire whether substantial evidence
establishes that Collett, and not Defendant,
owned the website. To make this deter-
mination, however, we must first address
“ownership” in the unfamiliar context of
the internet. That, in turn, is a question
of law which we review de novo. Hasse
Contracting Co. v. KBK Fin., Inc., 1999-
NMSC-023, 19, 127 N.M. 316, 980 P.2d
641. Thus, to answer the question presented
on certiorari, we first address ownership in
the website context, then turn to the evi-
dence to determine whether someone other
than Defendant owned the website.
Ownership of the Website

{6} Because of the internet’s technical
nature, we take a moment to provide
some general background information
on this “unique and wholly new medium
of worldwide human communication.”
Reno v. ACLU, 521 U.S. 844, 850 (1997)
(quoted authority omitted). As noted by
our Court of Appeals in Sublett v. Wallin,
“[t]he internet is “an international network
of interconnected computers’ that allows
users to access a massive amount of infor-
mation by connecting to a host computer.”
2004-NMCA-089, 124, 136 N.M. 102, 94
P.3d 845 (quoting Reno, 521 U.S. at 849-
50). A website is “[a] set of interconnected
webpages, usually including a homepage,
generally located on the same server, and
prepared and maintained as a collection of
information by a person, group, or organi-
zation.” The American Heritage Dictionary
of the English Language 1949 (4th ed.
2000) [hereinafter American Heritage];
see also Sublett, 2004-NMCA-089, | 24
(stating that “[a] ‘website’ consists of any
number of web pages with a unique ‘ad-
dress’ that allows users to locate it” (quoted
authority omitted)). Thus, a web page is
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an integral part of a website. A web page
is further defined as “[a] document on the
World Wide Web, consisting of an HTML
file and any related files for scripts and
graphics, and often hyperlinked to other
documents on the Web.” American Heri-
tage, supra, at 1949.

{7} The Court of Appeals held in this ap-
peal that the jury had sufficient evidence to
find that Defendant did not own the web-
site, and therefore, had obtained property
belonging to someone else by fraud. Kirby,
No. 24,845, slip op. at 2-3. Explaining its
decision, the Court of Appeals emphasized
that because a “website includes the web
pages,” and Defendant never paid Collett
for the web pages as contractually agreed,
ownership remained with someone other
than Defendant. 1d. We agree with that
reasoning as far as it goes, but determine
that further analysis may assist the bar
and the public in better understanding this
complex and novel area of the law. See
Sublett, 2004-NMCA-089, { 24 (noting
how few opportunities the courts of this
state have had to address the internet in a
legal context).

{8} We first turn our attention to the
legal document governing the agree-
ment between Collett and Defendant, the
“Website Design Contract.” According
to that contract, Collett was engaged “for
the specific project of developing and/or
improving a World Wide Website to be
installed on the client’s web space on a
web hosting service’s computer.” Thus,
the end product of Collett’s work was the
website, and the client, Defendant, owned
the web space. Defendant was to “select a
web hosting service” which would allow
Collett access to the website. Collett was to
develop the website from content supplied
by Defendant.

{9} While the contract did not explicitly
state who owned the website, it did specify
ownership of the copyright to the web pag-
es. “Copyright to the finished assembled
work of web pages” was owned by Collett,

and upon final payment Defendant would
be “assigned rights to use as a website the
design, graphics, and text contained in
the finished assembled website.” Collett
reserved the right to remove web pages
from the Internet until final payment was
made. Thus, the contract makes clear that
Collett was, and would remain, the owner
of the copyright to the web pages making
up the website. Upon payment, Defendant
would receive a kind of license to use the
website.

{10} This contract is consistent with gener-
al copyright principles, under which copy-
right ownership likely would have rested
with Collett even if no contractual agree-
ment had existed. See Rinaldo Del Gallo,
111, Who Owns the Web Site?: The Ultimate
Question When a Hiring Party Has a Fall-
ing-Out with the Web Site Designer, 16 J.
Marshall J. Computer & Info. L. 857, 895
(1998) (“Copyright [of a website] vests
initially in the author. Therefore, absent
a subsequent agreement to the contrary,
the hiring party has no ownership right in
the copyright.”). The United States Copy-
right Act discusses ownership of authored
works, such as web pages. Under that Act,
copyright ownership of a work “vests ini-
tially in the author or authors of the work.”
17 U.S.C. § 201(a) (2000); see also Attig v.
DRG, Inc., No. Civ. A. 04-CV-3740, 2005
WL 730681, at *4 (E.D. Pa. Mar. 30, 2005)
(discussing how the general rule under
the Copyright Act is that ownership of the
copyright to a website rests with the web
designer as the “author” of the work); Gol-
dine v. Kantemirov, No. C05-01362 HRL,
2005 WL 1593533, at *4 (N.D. Cal. June
29, 2005) (“Neither party has cited, and the
court has not found, authority holding that
website design . . . fall[s] within the subject
matter of the Copyright Act. Nonetheless,
... [gliven the flexible definition of works
falling with [sic] the scope of the Copyright
Act, . . . website design and layout . . . falls
within the general subject matter of the . .
.Act.”).

{11} Thus, the creator olf the work owns the
copyright to that work.” This is true even if
the work created by the author is an expres-
sion of another’s view of the ultimate work
product. Cf. Feist Publ’ns, Inc. v. Rural Tel.
Serv. Co., 499 U.S. 340, 345 (1991) (stating
that the originality requirement necessary
to copyright material merely requires a
“minimal degree of creativity”). Here,
Collett was the “author” of the web pages,
and accordingly, he owned the copyright
to those web pages.

{12} Defendant does not dispute this
proposition. In his brief to this Court,
Defendant concedes that the website “con-
tained copyright material that belonged
to Loren Collett.” However, he contends
that Collett’s ownership of the copyright
is separate from ownership of the website.
Thus, because the contract only specified
ownership of the copyright interest in the
web pages and not ownership of the web-
site, Defendant asserts that from the very
beginning he and not Collett owned the
website. Therefore, no rational jury could
have found, as an essential element of the
crime charged, that the “web site belonged
to someone other than the defendant.” See
UJI 14-1640.

{13} Specifically, Defendant argues that
because he owned certain elements that
are part of a website and help make it func-
tional, he was the website owner regardless
of who owned the copyright to the web
pages. Specifically, Defendant purchased
a “domain name” for the website and had
contracted with an internet hosting service
for “storage” of that website. This same
hosting service was the platform from
which the website was to be displayed
on the internet. Defendant, as the owner
of the domain name and storage service,
also owned the password that enabled him
to “admit or exclude” other people from
the website. As we have seen, Defendant
excluded Collett from the website after
Collett, seeking payment for his work,
threatened to pull the web pages from the
site. Defendant argues that his control of

There are exceptions to the general rule that the author of the work is the sole copyright owner. First, the creator of the work may not
be the copyright owner in a “work made for hire” arrangement. 17 U.S.C. § 201(b) (2000); Del Gallo, supra, at 871-72. Under the Act
there are two sets of circumstances that lead to a work being made for hire. First, the work can be “prepared by an employee within
the scope of his or her employment.” 17 U.S.C. § 101(1); see also Cmty. for Creative Non-Violence v. Reid, 490 U.S. 730, 751 (1989)
(stating the factors to utilize under the common law of agency to determine if a hired party is an employee thereby falling under Sec-
tion 101(1) of the Copyright Act). Neither party argues that Collett was an employee rather than an independent contract under this
exception. The second work for hire exception applies to the independent contractor scenario, as exists here. 17 U.S.C. § 101(2). To
apply in the independent contractor context, the parties must expressly agree in a signed written instrument that the work will be work
for hire and the work must be commissioned for one of nine uses listed in the Copyright Act. 1d. Because these elements are lacking
in this case, the work made for hire exception to the general copyright rule does not apply. The second exception to the general rule
that the author of the work is the sole owner is that the web designer may not be the sole owner if the work was created through joint
authorship. Id. 8 201(a); Del Gallo, supra, at 880-81. Defendant here never claimed to be a joint author.
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the password, ownership of the domain
name, and contract with an internet host-
ing service provider gave him ownership
of the web site.

{14} While a domain name, service
provider, and password are all necessary
components of a website, none of them
rises to the importance of the web pages
that provide content to the website. A do-
main name is also referred to as a domain
address. 3 Steven D. Imparl, Internet Law:
The Complete Guide 11-4-1 (2006). A do-
main address is similar to a street address,
“in that it is through this domain address
that Internet users find one another.” Inset
Sys., Inc. v. Instruction Set, Inc., 937 F.
Supp. 161, 163 (D. Conn. 1996). But it is
nothing more than an address. 3 Internet
Law, supra, at 11-4-1. If a company owned
a domain name or address but had no web
pages to display, then upon the address
being typed into a computer, only a blank
page would appear. A blank web page is
of little use to any business enterprise. It is
the information to be displayed on that web
page that creates substance and value. Simi-
larly, the service provider only stores that
information on the web pages and relays
that communication to others. See Reno,
521 U.S. at 850. Having a service provider
meant little to Defendant if the web pages
were blank. Thus, the predominant part of
awebsite is clearly the web page that gives
it life. In fact, the two terms, website and
web page, are often used interchangeably.
See id. at 852-53 (noting that users of the
Web seek to locate “sites” but that what
is found when the site is located are web
pages containing “the information sought
by the “surfer’”).

{15} Not surprisingly, we have not been
referred to, nor have we located, any case
law that tries to distinguish between owner-
ship of a website and ownership of the web
pages that comprise the website. The few
cases of any help at all, discussed below, in-
volve disputes between web designers and
the persons hiring the web designers, not
dissimilar from the dispute between Col-
lett and Defendant. Those opinions apply
general copyright and contract principles
to determine ownership of the copyright to
the web pages, and then appear to assume,
without much discussion, that ownership of
the website follows from ownership of the
copyright, unless otherwise agreed.

{16} The cases begin with general prin-
ciples, previously discussed, that copyright
ownership “vests initially in the author or
authors of the work.” 17 U.S.C. § 201(a).
“*As a general rule, the author is the party

who actually creates the work, that is, the
person who translates the idea into a fixed,
tangible expression entitled to copyright
protection.”” Janes v. Watson, No. SA-05-
CA-0473-XR, 2006 WL 2322820, at *9
(W.D. Tex. Aug. 2, 2006) (quoting Cmty.
for Creative Non-Violence v. Reid, 490 U.S.
730, 737 (1989)).
{17} In Janes, a fight between business
partners, the partner who created the
website for use by the partnership subse-
quently denied the partnership access to
the website, claiming it as his own. Id. at
*1-3. No contractual agreement specified
the relationship between the parties. Id. at
*12. The partner claimed that he alone had
developed the website outside the scope of
his employment, he had placed his name as
the copyright owner on advertising materi-
als for the website, id. at *11-12, and thus,
he had only permitted the partnership to
use the website as an implied licensee, id.
at*1. The partnership disagreed, claiming,
as alternative positions under the federal
Copyright Act, that the two were either
joint authors of the website or the website
was a “Work for Hire” developed for the
partnership within the scope of the partner’s
employment, and thus, the sole property of
the partnership. Id. at *9. Summary judg-
ment was denied due to outstanding issues
of material fact. Id. at *12. Significantly
for our purposes here, neither the court nor
the parties suggested that ownership of the
website was in any way distinguishable
from ownership of its contents, including
the copyrights. To the contrary, the partner-
ship expressed the view that they were one
and the same; namely, that it was the sole or
joint author of the “website, and therefore
the sole or joint owner of the copyrights in,
to and under the . . . website.” Id. at *11.
{18} Asimilar case is Holtzbrinck Publish-
ing Holdings, L.P. v. Vyne Communications,
Inc., in which an independent website
designer claimed website ownership even
after receiving partial payment. No. 97
CIV. 1082(KTD), 2000 WL 502860, at
*1-3 (S.D.N.Y. Apr. 26, 2000). The court’s
discussion began with a broad vision:

As a result of the rapid growth

of the Internet, many companies

are creating websites to benefit

their businesses, and are hiring

website designers to construct

the sites for them. Some of these

arrangements, however, are made

without either a copyright own-

ership or licensing clause. The

resulting problem is evidenced

by this case, where a relationship

falters and both parties fight over

the ownership of the website, and

the right to use the files compris-

ing the site. Because of the sparse

case law on the subject, this case

presents novel issues in the area of

copyright law and its application

to a website.
Id. at *3.
{19} Applying general principles, the court
indicated that the copyright remained in the
website designer, unless the hiring party
could prove a conveyance in writing or that
the designer was acting as the hiring party’s
employee for hire or as a joint author. Id.
at *9. In the absence of such proof, the
hiring party would have an implied license
to use the website, but not ownership. Id.
at *3. Significant to our own inquiry, the
court used ownership of the website and
the contents of the website interchange-
ably, stating:

There is no dispute that [the de-

signer] created the custom-written

software for the [hiring party]

Website, and that [the designer]

is in the first instance the owner

of the copyright in the program

code. Therefore, to the extent that

[the designer] owned any prelimi-

nary copyright in the Website, the

copyright was never transferred to

[the hiring party] . . ..

The record isn’t developed enough,
however, to indicate whether the
parties intended that [the design-
er’s] work on the [] Website be
considered a “Work for Hire,” or
whether the parties intended that
their joint contributions to the
Website be considered a “Joint
Work.” Thus, | cannot conclude
that [the designer] is the owner
of the copyright, even though it is
clear that no transfer of ownership
occurred.
Id. at *9 (citation omitted).
{20} Scholars addressing this issue come to
the same conclusion that, absent a govern-
ing agreement, ownership of the website
rests with ownership of the copyright.
See Del Gallo, supra, at 858 (explaining
that determination of who owns a website
depends on who owns the “bundle of
sticks represented by the copyright” and
“whether any of the sticks have been given
away”); Geoffrey George Gussis, Website
Development Agreements: A Guide to
Planning and Drafting, 76 Wash. U. L.Q.
721, 741 (1998) (“[T]he United States
Copyright Act vests ownership, without
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an agreement to the contrary, in the author
of the work.” (quoted authority omitted));
Joshua H. Warmund, Development Agree-
ments are Vital to Prevent Later Disputes
Over Proprietary Interests in Web Sites,
N.Y. St. B.J., Nov.-Dec. 2002, at 34, 36
(“[P]roprietary interest in a web site vests
through copyright transfer.”). Thus, a web-
site designer that is “the initial sole author”
is also the owner. Del Gallo, supra, at 871.
As such, the web designer enjoys all the
“sticks in [the] bundle of rights that are
his to enjoy as the sole owner,” unless any
of those “sticks” have been transferred or
given away. Id.

{21} Applying these general principles to
the case before us, the contract between
Defendant and Collett clearly recognized
Collett’s legal ownership of the copyright
to the web pages. Payment was to be the
pivotal point in their legal relationship,
and even then Defendant was only to

receive a license to use those pages. The
contract never transferred any interest in
the web page design or ownership of the
website to Defendant. As the owner of the
copyright, Collett was the owner of the
website, and any change was conditioned
upon payment.

Sufficiency of the Evidence Presented
at Trial

{22} At trial the jury was presented with
evidence of Collett’s ownership of the web
pages and website. The Website Design
Contract with its provisions regarding
Collett’s ownership of the copyright to
the web pages was in evidence. There was
testimony that under the contract Collett
owned the computer programming which
makes the web pages viewable, and that
Collett owned the files making the web
pages. Moreover, the prosecutor and de-
fense counsel both referred to the website,
not just the web pages, as Collett’s. Then,

Defendant changed the password, locking
out Collett from the website and access to
his copyrighted web pages. Based on this
evidence, a rational jury could have con-
cluded that Collett, not Defendant, owned
the website and its contents, and that as
set forth in the jury instructions, Defen-
dant committed fraud by taking property
that “belonged to someone other than the
defendant.”
CONCLUSION
{23} For these reasons, we affirm the Court
of Appeals.
{24} 1T IS SO ORDERED.
RICHARD C. BOSSON,
Justice

WE CONCUR:

EDWARD L. CHAVEZ, Chief Justice
PAMELA B. MINZNER, Justice
PATRICIO M. SERNA, Justice
PETRA JIMENEZ MAES, Justice
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OPINION
LyNN PickarD, JUDGE

{1} Leonard Griego (Worker) appeals
from a Workers” Compensation Adminis-
tration order granting summary judgment
in favor of Patriot Erectors, Inc. and Com-
merce and Industries Insurance Company
(collectively, Employer). The question
presented by this case is whether Worker,
who was punched by his supervisor while
complaining about the supervisor to their
mutual construction superintendent, may
recover workers’ compensation benefits.
The workers’ compensation judge (WCJ)
granted summary judgment in favor of
Employer on the basis that the supervisor
intentionally punched Worker, thus mak-
ing Worker’s injuries non-accidental and
therefore outside the scope of the Workers’
Compensation Act (the Act), NMSA 1978,
88 52-1-1t0-70 (1929, as amended through
2005). Worker appeals, and we reverse.
We hold that the fact that the punch was
intentionally delivered does not as a matter
of law preclude the recovery of workers’
compensation benefits.

FACTS AND PROCEEDINGS
BELOW

{2} On December 4, 2004, Worker, an iron
worker, was working on a construction
site when Darryl Honeycutt, a supervisor,
told Worker to “get [his] tools and get off
the project.” Worker then sought out their
mutual construction superintendent, Don
Price, to complain about Honeycutt’s ac-
tions. As Worker was speaking to Price,

Honeycutt approached Worker and the two
began arguing about whether Worker com-
mitted a safety violation while working on
the construction site. After Worker disputed
Honeycutt’s version of events, Honeycutt
“sucker-punched” Worker in the jaw.
Price and another employee subsequently
jumped between Worker and Honeycutt and
stopped the altercation.

{3} As a result of the incident, Worker
suffered injuries to his jaw and temporo-
mandibular joint (TMJ). Worker subse-
quently sought workers’ compensation
benefits for his injuries. Employer filed
a motion for summary judgment, arguing
that Honeycutt’s actions were intentional,
not accidental, and therefore Worker could
not recover under the Act. Worker argued
that from his perspective, being punched
by Honeycutt was unexpected and there-
fore accidental. The WCJ concluded that
Worker did not suffer an accident as defined
in the Act and granted summary judgment
in favor of Employer. Worker appealed.
STANDARD OF REVIEW

{4} “Summary judgment is proper where
there is no genuine issue of material fact
and where the moving party is entitled to
judgment as a matter of law.” Gurule v. Di-
caperl Minerals Corp., 2006-NMCA-054,
14, 139 N.M. 521, 134 P.3d 808; see also
Rule 1-056(C) NMRA. In the present case,
where the material facts do not appear to
be disputed, we “review the disposition of
the summary judgment motion[] de novo.”
State Farm Mut. Auto. Ins. Co. v. Barker,
2004-NMCA-105, 1 4, 136 N.M. 211, 96
P.3d 336; see also Salazar v. Torres, 2005-

NMCA-127, 1 4, 138 N.M. 510, 122 P.3d
1279, cert. granted, 2005-NMCERT-011,
138 N.M. 587, 124 P.3d 565.
DISCUSSION

{5} The sole issue on appeal is whether a
co-worker’s intentional tort against another
worker constitutes an “accident” for the
purposes of workers’ compensation ben-
efits. After examining relevant statutory
law, as well as case law from New Mexico
and other jurisdictions, we conclude that
Worker’s injuries are within the scope of
the Act, and accordingly we reverse.

{63} The Act provides that, subject to a few
exceptions, “each employer in New Mexico
‘shall become liable to and shall pay to any
such worker injured by accident arising out
of and in the course of his employment . . .
compensation in the manner and amount at
the times required inthe ... Act.”” Salazar,
2005-NMCA-127, 1 6 (quoting Section
52-1-2). Notably, a worker may obtain
compensation under the Act only when he
or she is “injured by accident,” as “non-ac-
cidental injuries are not compensable under
the Act.” Id.; see also Delgado v. Phelps
Dodge Chino, Inc., 2001-NMSC-034, |
13, 131 N.M. 272, 34 P.3d 1148; Morales
v. Reynolds, 2004-NMCA-098, 1 7, 136
N.M. 280, 97 P.3d 612; Martin-Martinez
v. 6001, Inc., 1998-NMCA-179, 1 4, 126
N.M. 319, 968 P.2d 1182.

{7} “Actions on the part of the employer
or the worker can render the injuring event
non-accidental.” Morales, 2004-NMCA-
098, 1 7. For example, Section 52-1-11
provides that if a worker’s injuries result
from the worker’s “intoxication, wilfulness,
or intentional self-infliction,” the injuries
will be considered non-accidental, and
the worker will lose any right to benefits.
Morales, 2004-NMCA-098, { 7; see also
Delgado, 2001-NMSC-034,  14. Addition-
ally, under Delgado, when an employer’s
intentional or willful conduct causes injury
to a worker, the injury will be considered
non-accidental, and the employer will
no longer enjoy immunity from tort li-
ability. 2001-NMSC-034, 1 26; see also
Morales, 2004-NMCA-098, { 8. In the
present case, Employer does not allege that
Worker’s injuries were caused by his own
“intoxication, wilfulness, or intentional
self-infliction.” Nor does Employer argue
that it intentionally or wilfully engaged
in conduct that led to Worker’s injuries.
Rather, Employer argues that a co-worker’s
intentional conduct renders Worker’s inju-
ries non-accidental and therefore Worker is
not entitled to compensation under the Act.
We disagree.

{8} Although the word “accident” is not
defined in the Act, our courts have long
recognized that “an ‘accidental injury’ is
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an ‘unlooked-for mishap or some untoward
event that is not expected or designed.””
Salazar, 2005-NMCA-127, 1 6 (quoting
Cisneros v. Molycorp, Inc., 107 N.M. 788,
791, 765 P.2d 761, 764 (Ct. App. 1988));
see also Delgado, 2001-NMSC-034, { 14;
Gilbert v. E. B. Law & Son, Inc., 60 N.M.
101, 106-07, 287 P.2d 992, 996 (1955);
Aranbula v. Banner Mining Co., 49 N.M.
253,258, 161 P.2d 867, 870 (1945); Webb v.
New Mexico Publ’g Co., 47 N.M. 279, 284,
141 P.2d 333, 336 (1943); Stevenson v. Lee
Moor Contracting Co., 45 N.M. 354, 367,
115 P.2d 342, 350 (1941); Ortiz v. Ortiz &
Torres Dri-Wall Co., 83 N.M. 452, 453, 493
P.2d 418, 419 (Ct. App. 1972); Lyon v. Ca-
tron County Comm’rs, 81 N.M. 120, 125,
464 P.2d 410, 415 (Ct. App. 1969). Whether
an injury can be considered accidental is
“determined from the perspective of the in-
jured worker.” Salazar, 2005-NMCA-127,
1 6. Thus, “if a worker does not expect or
design the untoward event that leads to his
injury, he has suffered an accidental injury
for the purposes of the Act.” Id.

{9} In the present case, Worker alleges
that he was injured when Honeycutt, a
co-worker, sucker-punched him in the
jaw. Employer argues that because Worker
testified that he believed that Honeycutt
acted intentionally when he struck Worker,
Worker’s injury cannot be accidental. We
believe that Employer misstates the rule.
See Andrews v. Peters, 284 S.E.2d 748, 750
(N.C. Ct. App. 1981) (*The mere fact . . .
that an injury is termed ‘accidental’ from
the injured employee’s viewpoint, requiring
the employer to pay compensation under
the Act, does not mean that the injury is
accidental from the viewpoint of the inten-
tional assailant.”). The pertinent question is
not whether Worker believed that Honeyc-
utt acted intentionally, but rather, whether
Worker expected or designed Honeycutt’s
actions. Salazar, 2005-NMCA-127, 1 6; see
also Doe v. S.C. State Hosp., 328 S.E.2d
652, 654-55 (S.C. Ct. App. 1985) (“The
incident which led to the rape of appellant
was certainly unexpected from her point
of view and constitutes an accident within
the meaning of the Workers’ Compensation
Act.”). Thus, the fact that Worker believed
that Honeycutt did not accidentally sucker-
punch him is immaterial to our analysis.
{10} Although Worker testified that he
believed that Honeycutt punched him inten-
tionally with the intent to injure him, there
is no evidence in the record to suggest that
Worker expected or otherwise intended for
Honeycutt to punch him. Indeed, Worker
stated that he did not expect or anticipate
that Honeycutt was going to hit him. Thus,
“[flrom Worker’s perspective, the injury
was unexpected and, therefore, accidental.”

Salazar, 2005-NMCA-127, 1 7; see also
Meerbrey v. Marshall Field & Co., 564
N.E.2d 1222, 1226 (lIl. 1990) (“[I]njuries
inflicted intentionally upon an employee by
a co-employee are ‘accidental’ within the
meaning of the Act, since such injuries are
unexpected and unforeseeable from the in-
jured employee’s point of view.”); Doe, 328
S.E.2d at 654 (“An intentional assault upon
an employee by a third person is an ‘acci-
dent’ because it is unexpected when viewed
from the employee’s perspective.”).
{11} Employer argues that because inten-
tional torts are not within the scope of the
Act, Worker’s injury cannot be considered
accidental. See, e.g., Delgado, 2001-
NMSC-034, 1 30 (“[W]e do not believe
that the Act was ever intended to immunize
employers from liability for intentional
torts.”). According to Delgado,
[W]illfulness renders a worker’s
injury non-accidental, and there-
fore outside the scope of the Act,
when: (1) the worker or employer
engages in an intentional act or
omission, without just cause or ex-
cuse, that is reasonably expected
to result in the injury suffered by
the worker; (2) the worker or em-
ployer expects the intentional act
or omission to result in the injury,
or has utterly disregarded the
consequences; and (3) the inten-
tional act or omission proximately
causes the injury.
2001-NMSC-034, 1 26. Although the above
quoted language certainly suggests that in-
tentional torts are outside the scope of the
Act, it is also apparent that only a worker’s
or an employer’s intentional or willful
conduct will bring an incident outside
the scope of the Act. See Morales, 2004-
NMCA-098, 1 7 (stating that “[a]ctions on
the part of the employer or the worker can
render the injuring event non-accidental”
(emphasis added)). In most instances,
however, “the intentional conduct of an
employee injuring another employee is not
the intentional conduct of the employer.”
Martin-Martinez, 1998-NMCA-179, 1 13.
Rather, our case law indicates that when
a co-worker commits an intentional tort
against another worker, such an incident
will be considered accidental, and therefore
within the scope of the Act, (1) where the
employer did not intentionally or willfully
engage in conduct leading to the incident
resulting in the worker’s injury, or (2)
where the co-worker’s intentional conduct
cannot be imputed to the employer under an
alter ego theory. See id.; see also Delgado,
2001-NMSC-034, 1 1; Coates v. Wal-Mart
Stores, Inc., 1999-NMSC-013, { 29, 127
N.M. 47, 976 P.2d 999; Morales, 2004-

NMCA-098, 11 7-8; Eldridge v. Circle K
Corp., 1997-NMCA-022, 11 13-16, 123
N.M. 145, 934 P.2d 1074; accord Tippmann
v. Hensler, 716 N.E.2d 372, 376 (Ind. 1999)
(explaining in a hypothetical that where
a co-employee repeatedly stabs another
employee, the incident will be considered
“accidental” from the employer’s perspec-
tive, where the employer did not intend or
expect the injury); Meerbrey, 564 N.E.2d
at 1226 (stating that intentional torts
committed upon an employee by a co-em-
ployee are considered “accidental” from an
employer’s viewpoint, where the employer
did not direct or authorize the co-employee
to commit the tort).

{12} In the present case, neither party al-
leges that Employer engaged in willful or
intentional conduct that would result in the
incident being considered non-accidental
from Employer’s perspective. See Coates,
1999-NMSC-013, 1 31 (concluding that
the employer acted intentionally when it
had notice of an employee’s sexual ha-
rassment of others and failed to take any
action). Nor is there any allegation that
Honeycutt is an alter ego of Employer. See
Martin-Martinez, 1998-NMCA-179, { 17
(concluding that two managerial employees
were not alter egos of the employer where
there was no evidence that either employee
had “any ownership interest or confidential
relationship with the shareholders of [the
company]”). Thus, because Worker’s inju-
ries are accidental from both Worker’s and
Employer’s perspective, Worker’s claims
fall within the scope of the Act.

{13} Finally, we observe that Worker’s
brief-in-chief focuses primarily on the idea,
based on the holding in Salazar, that even
if Worker’s injuries are non-accidental, he
may recover both workers’ compensation
benefits and tort damages. See Salazar,
2005-NMCA-127, 1 11. The issue of tort
damages is not before us in this appeal from
the Workers” Compensation Administra-
tion. Because of this and because we con-
clude that Worker’s injuries were caused by
accident, and are therefore clearly within
the scope of the Act, we decline to address
this argument.

CONCLUSION

{14} We reverse the WCJ’s order granting
summary judgment in favor of Employer
and remand for further proceedings consis-
tent with this opinion.

{15}  IT IS SO ORDERED.
LYNN PICKARD, Judge
WE CONCUR:

MICHAEL D. BUSTAMANTE, Judge
RODERICK T. KENNEDY, Judge
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OPINION

JoONATHAN B. SuTIN, CHIEF JUDGE

{1} Officers Postlewait and Briseno law-
fully stopped Defendant James Christopher
Bomboy for a license plate illumination
violation and also based on reasonable
suspicion that he was driving on a sus-
pended license. No one but Defendant
was in the vehicle. Officer Briseno saw a
substance in Defendant’s vehicle that he
recognized as methamphetamine and told
Officer Postlewait to arrest Defendant. Of-
ficer Postlewait removed Defendant from
the vehicle, arrested him for possession of
methamphetamine, handcuffed him, and
placed him on a curb next to Defendant’s
vehicle. After the arrest, Officer Postlewait
then reached into the vehicle through the
open passenger window and seized the
methamphetamine. Officer Briseno secured
Defendant in the patrol unit. Afterwards,
Officer Postlewait conducted an inventory
search of the vehicle, during which the
officer seized a digital scale, Defendant’s
wallet, and a cell phone. Defendant’s ve-
hicle was then towed.

{2} Atthe suppression hearing, the officers
did not articulate any exigent circumstances
to justify the warrantless seizure of the
methamphetamine. Relying primarily on
State v. Gomez, 1997-NMSC-006, 122
N.M. 777, 932 P.2d 1, and State v. Jones,
2002-NMCA-019, 131 N.M. 586, 40 P.3d

1030, the district court suppressed the
methamphetamine on the ground there
were no exigent circumstances justify-
ing the seizure. The State appeals on one
ground only, namely, that the New Mexico
Constitution does not require a warrant,
consent, or exigent circumstances before
an officer may seize inherently illegal
drugs that are in plain view within a law-
fully stopped vehicle. Gomez, Jones, and
State v. Garcia, 2005-NMSC-017, 138
N.M. 1, 116 P.3d 72, control the outcome
in this case. Fully constrained by these
three cases, we affirm the suppression of
the methamphetamine.

DISCUSSION

{3} The facts necessary to decide the issue
on appeal are not in dispute. We therefore
review the suppression of the evidence de
novo. See Garcia, 2005-NMSC-017, { 27.
We review de novo a district court’s deter-
mination of exigent circumstances. Gomez,
1997-NMSC-006, 1 40. In reviewing de
novo the district court’s ruling to determine
whether the law was correctly applied to the
facts, we view the facts in the light most
favorable to the prevailing party. Jones,
2002-NMCA-019, 1 9.

{4} In Garcia and Gomez, our Supreme
Court rejected the federal bright-line au-
tomobile exception in search and seizure
cases that permits a vehicle search without
a particularized showing of exigent cir-
cumstances. See Garcia, 2005-NMSC-017,
11 29; Gomez, 1997-NMSC-0086, 11 35, 39,

44, Under Article Il, Section 10 of our
New Mexico Constitution, a warrantless
search of a vehicle or warrantless seizure
of an object from within a vehicle requires
a particularized showing of exigent cir-
cumstances or some other recognized
exception to the warrant requirement. See
Garcia, 2005-NMSC-017, 1 29; Gomez,
1997-NMSC-006, 11 35, 39; Jones, 2002-
NMCA-019, 1112, 15; see also State v.
Duffy, 1998-NMSC-014, 161, 126 N.M.
132, 967 P.2d 807 (stating that “[a]mong
the recognized exceptions to the warrant
requirement are exigent circumstances,
consent, searches incident to arrest, plain
view, inventory searches, open field, and
hot pursuit”).

{5} The State does not contend that exigent
circumstances or any other exception to
the warrant requirement is applicable. The
State’s arguments center solely on its con-
tention that the circumstances of this case
should not come within the reach of Garcia,
Gomez, or Jones. The State argues that the
seizure was lawful based on the existence
of obviously illegal, incriminating evidence
in plain view in a vehicle, giving rise to
reasonable inferences of criminal activity
on the part of Defendant. The State also
argues that the seizure was lawful because
it was based on Defendant’s lack of any
lawful possessory interest in the inherently
unlawful drugs and of any legitimate expec-
tation of privacy, and also based on the de
minimis nature of the intrusion. The State’s
arguments raise a valid question whether,
under the circumstances, the officer’s sei-
zure of the methamphetamine should be
considered unlawful. The State makes an
arguable point, but it is insufficient to over-
ride the Garcia, Gomez, and Jones trio that
forbids a warrantless seizure of an object in
a vehicle unless an exception to the warrant
requirement applies.

Plain View

{6} Although the plain view doctrine is
a recognized exception to the warrant
requirement, it does not in and of itself
override the rules for entry into vehicles
to conduct searches or seizures. While the
doctrine “generally allows an officer to
seize an object in plain view . . . when the
officer is legally allowed to be in the loca-
tion from which the object can be seen,” an
officer is not permitted to enter a vehicle
and seize an object, even if the object is
in plain view, “without either consent, a
warrant, or exigent circumstances.” Gar-
cia, 2005-NMSC-017, 1 29. Thus, even if
an officer lawfully sees contraband from
outside a vehicle, he or she still must
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have proper justification for entering the
vehicle to seize the evidence without first
obtaining a warrant. Id.; State v. Valdez,
111 N.M. 438, 441, 806 P.2d 578, 581 (Ct.
App. 1990) (holding that the officers were
not authorized to enter the defendant’s
home and seize marijuana plants without
a warrant or exigent circumstances, even
though the officers saw the marijuana in
plain view); see also Horton v. California,
496 U.S. 128,137 & n.7 (1990) (“But even
where the object is contraband, this Court
has repeatedly stated and enforced the basic
rule that the police may not enter and make
a warrantless seizure.”). Garcia makes
clear that the New Mexico Constitution
provides the protection of “a warrant or
the presence of exigent circumstances to
remove evidence” even if the object in the
vehicle is in plain view when the officer is
legally situated outside the vehicle. Garcia,
2005-NMSC-017, 1 29; see also Jones,
2002-NMCA-019, 11 12-15 (holding that a
vehicle is a constitutionally protected area
which is protected from a warrantless sei-
zure of evidence in plain view from outside
the vehicle absent exigent circumstances or
another applicable exception to the war-
rant requirement). The State nevertheless
combines plain view of obviously illegal
drugs with other arguments in an attempt
to distinguish and avoid the application of
Garcia, Gomez, and Jones.

Lack of Possessory Interest and
Expectation of Privacy, and Minimal
Intrusion

{7} The State argues that, in balancing
the degree of the privacy intrusion against
the government’s interest in detection and
prevention of crime, see State v. Jason L.,
2000-NMSC-018, 1 14, 129 N.M. 119, 2
P.3d 856, the seizure in this case must be
considered reasonable, in that Defendant
had no lawful right to possess the meth-
amphetamine seized and therefore no le-
gitimate expectation of privacy. In support,
the State argues that Garcia, Gomez, and
Jones do not answer the question “whether
some exception to the warrant requirement
is necessary before an officer may seize
from a vehicle obvious and unmistakable
items necessarily criminal in nature.” The
State asserts that Garcia and Jones are to
be distinguished because the weapon seized
in Garcia and the syringe seized in Jones
were not intrinsically illegal or necessarily
criminal in nature; whereas, in the present
case, Defendant had no lawful possessory
interest in the methamphetamine because
it was obviously illegal. The State also
argues that, although in Gomez the officer

observed marijuana in plain view inside the
vehicle, Gomez is not applicable because
the only charge reviewed on appeal was
possession of illegal drugs that were not in
plain view, having been found in a closed
container in the vehicle. See Gomez, 1997-
NMSC-006, 111, 6. We conclude that on
the issue before us, Garcia, Gomez, and
Jones are not distinguishable. Further, we
fail to see how the character of the object
seized permits us to ignore the established
expectation of privacy one has as to interior
vehicle space. See Valdez, 111 N.M. at 441,
806 P.2d at 581.

{8} Garcia and Gomez expressly deter-
mined that under Article 11, Section 10 of
the New Mexico Constitution, the interior
of an automobile is itself an area in which
there exists a constitutionally protected,
reasonable expectation of privacy. In or-
der to assert that a vehicle occupant has
no reasonable expectation of privacy as
to a particular object in plain view in the
vehicle, the State must first prove a lawful
intrusion into the constitutionally protected
interior of the vehicle prior to seizure of
the object. We are not prepared to hold
that the circumstances in the present case
are outside the reach of Garcia, Gomez,
and Jones.

{9} The State also argues that the seizure
of the methamphetamine in the present
case was lawful under State v. Sanchez,
2005-NMCA-081, 137 N.M. 759, 114 P.3d
1075, and State v. Foreman, 97 N.M. 583,
642 P.2d 186 (Ct. App. 1982). The State’s
reliance on these cases is misplaced. San-
chez held that under Article I1, Section 10
exigent circumstances were not required to
seize contraband discovered during a law-
ful patdown because “the privacy threshold
ha[d] already been lawfully breached” by
the lawful detention and patdown. 2005-
NMCA-081, 1 18. Foreman held that under
the Fourth Amendment to the United States
Constitution, a warrant was not required to
seize contraband in plain view from a box
inside the defendant’s car because the po-
lice had lawfully breached the defendant’s
privacy interest in the box through a valid
inventory search. 97 N.M. at 585, 642 P.2d
at 188. In these two cases, the warrantless
search barriers were lawfully overcome be-
fore the seizure of the contraband. Once the
officers were lawfully in a position to seize
the contraband, the seizures in those cases
were constitutionally appropriate under the
plain view doctrine. Unlike Sanchez and
Foreman, in the present case the privacy
interest threshold, which was the legitimate
expectation in the privacy of the vehicle’s

interior space, was not lawfully breached
before the seizure occurred.

{10} The State turns to State v. Miles, 108
N.M. 556, 775 P.2d 758 (Ct. App. 1989), in
arguing that an officer should be allowed to
enter a vehicle to seize contraband in plain
view. In Miles, an officer had stopped the
defendant for speeding, and upon looking
into the vehicle, saw a box which he im-
mediately recognized as drug paraphernalia
for marijuana. Id. at 557, 775 P.2d at 759.
Applying federal precedent, this Court held
that probable cause to believe that an item
is subject to seizure, given the item’s clear
criminal nature, was sufficient to allow the
seizure of the box from the vehicle. Id. at
558, 775 P.2d at 760. The State argues that,
although Miles was decided before Gomez,
which held that probable cause alone is not
sufficient under New Mexico’s Constitu-
tion, it was not overruled in Jones and it
was cited with approval by the Supreme
Court in State v. Ochoa, 2004-NMSC-023,
117 12-18, 135 N.M. 781, 93 P.3d 1286. We
are not persuaded. In Ochoa, the Supreme
Court relied on Miles for its analysis of
a different issue: whether the officer in
Ochoa had probable cause to believe that a
vial contained drugs in light of the holding
in Miles that the officer had probable cause
to believe that the wooden box was drug
paraphernalia. Ochoa, 2004-NMSC-023,
111 12-18. In Ochoa, there was no entry into
a vehicle; instead, the search during which
the vial was seen was a patdown. Id. { 10.
Ochoa’s reliance on Miles, therefore, is of
no assistance to the State on the issue before
us. As well, Miles was decided under the
federal standard allowing seizure of an item
from a vehicle on probable cause alone, an
application rejected under the more recent
New Mexico Constitution standard applied
in Garcia, Gomez, and Jones.

{11} In furtherance of its point on appeal,
the State also asserts that our Supreme
Court and this Court in State v. Ryon,
2005-NMSC-005, 123, 137 N.M. 174,
108 P.3d 1032, and State v. Ponce, 2004-
NMCA-137, 1 25,136 N.M. 614, 103 P.3d
54, acknowledged a reduced expectation
of privacy attached to vehicles. The State
argues that it is unreasonable to forbid
seizure of “contraband that is illegal per
se and left in plain sight of an officer mak-
ing a lawful traffic stop of a vehicle driven
on public roadways.” The fact that there
may exist, under certain circumstances, a
reduced expectation of privacy with respect
to vehicles does not permit or require a
loosening of the constraints of Garcia,
Gomez, and Jones. The federal automobile
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